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Cite this Code: CFR

To cite the regulations in
this volume use title,
part and section num-
ber. Thus, 42 CFR 2.1
refers to title 42, part 2,
section 1.




Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16..... as of January 1
Title 17 through Title 27 ... e as of April 1
Title 28 through Title 41 ... e as of July 1
Title 42 through Title 50 ..., as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, October 1, 1999), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.

A\



Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 1986, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, or 1973-1985, published in seven sep-
arate volumes. For the period beginning January 1, 1986, a ‘‘List of CFR Sections
Affected” is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
552(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

Properly approved incorporations by reference in this volume are listed in the
Finding Aids at the end of this volume.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call (202) 523-4534.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules. A list of CFR titles, chapters, and parts and an alphabetical list of agen-
cies publishing in the CFR are also included in this volume.

An index to the text of “Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the “Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.



REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-523-5227 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call 202-512-1800, M-F, 8 a.m. to 4 p.m.
e.s.t. or fax your order to 202-512-2233, 24 hours a day. For payment by check,
write to the Superintendent of Documents, Attn: New Orders, P.O. Box 371954,
Pittsburgh, PA 15250-7954. For GPO Customer Service call 202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, The United States Govern-
ment Manual, the Federal Register, Public Laws, Weekly Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format at www.access.gpo.gov/nara (‘“GPO Access’’). For more information, con-
tact Electronic Information Dissemination Services, U.S. Government Printing
Office. Phone 202-512-1530, or 888-293-6498 (toll-free). E-mail, gpoaccess@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA'’s web site at www.nara.gov/fedreg. The NARA site also contains links
to GPO Access.

RAYMOND A. MOSLEY,
Director,
Office of the Federal Register.
October 1, 1999.






THIS TITLE

Title 42—PuBLIC HEALTH is composed of three volumes. The parts in these vol-
umes are arranged in the following order: Parts 1-399, parts 400-429 and part 430
to end. The first volume (parts 1-399) contains current regulations issued under
chapter |—Public Health Service (HHS). The second volume (parts 400-429) in-
cludes regulations issued under chapter IV—Health Care Financing Administra-
tion (HHS) and the third volume (part 430 to end) contains the remaining regula-
tions in chapter IV and the regulations issued under chapter V by the Office
of Inspector General-Health Care (HHS). The contents of these volumes represent
all current regulations codified under this title of the CFR as of October 1, 1999.

The OMB control numbers for the Health Care Financing Administration ap-
pear in §400.310 of chapter IV. For the convenience of the user subpart C con-
sisting of §§400.300-400.310 is reprinted in the Finding Aids section of the third
volume.

Redesignation tables appear in the Finding Aids section of all volumes.

For this volume Melanie L. Marcec was Chief Editor. The Code of Federal Reg-
ulations publication program is under the direction of Frances D. McDonald, as-
sisted by Alomha S. Morris.
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Federal Register Index, or both.

LSA

The LSA (List of CFR Sections Affected} is
designed to lead users of the Code of Federal
Regulations to amendatory actions published in
the Federal Register. The LSA is issued monthly in
cumulative form. Entries indicate the nature of the
changes—such as revised, removed, or corrected.
$27 per year.

Federal Register Index

The index, covering the contents of the daily
Federal Register, is issued monthly in cumulative
form. Entries are carried primarily under the names
of the issuing agencies. Significant subjects are
carried as cross-references.

$25 per year.

A finding aid is included in each publication which
lists Federal Register page numbers with the date
of publication in the Federal Register.

Superintendent of Documents Subscription Order Form

Croler Processirg Coce:

*5421

L YES, send me the following indicated subscriptions for one year:
LSA (List of CFR Sections Affected), (LCS) for $27 per year.
Federal Register Index (FRSU) $25 per year.

The total cost of my order is $ (Includes regular shipping and handling.)
Price is sugect to change. International

For privacy check box below:
customers please acd 25%
it clease acd 25%

1 Do not make my name available to other mailers

Corrpany or personal name Check method of payment:

U Check payable to Superintendent of Documents
Street add-ess [ GPO Deposit Account 1 I { [J ! ] !_ D
City, State. ZIP code U visA U MasterCard DID (expiration date)
Daytime ohone with area code Credit card No. (must be 20 digits)

Thank you for your order!
Purcnase order No. (optional)

-" Authorizing signature 1/97

Mail To: Superintendent of Documents
Fax your orders (202) 512-2250 PO Box 371954

Phone your orders (202) 512-1800 Pittsburgh PA 15250-7954




Title 42—Public Health

(This book contains parts 1 to 399)

Part

CHAPTER I—Public Health Service, Department of Health
and HUMAaN SErVICES ... 3
CHAPTERS II—IIl [Reserved]






CHAPTER I—PUBLIC HEALTH SERVICE,

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Part

abRrwWN

[op]

21
22
23
24

31

32

34
35
36
37

SUBCHAPTER A—GENERAL PROVISIONS

[Reserved]

Confidentiality of alcohol and drug abuse patient
FECONAS ..

Protection of identity—research subjects ...............

[Reserved]

National Library of Medicine ..............cccooiiiiiiinni,

Designation of health professional(s) shortage
AFEAS tetinininii ettt

Federal tort claims act coverage of certain grant-
ees and individuals ...

Distribution of reference biological standards and
biological preparations ............ccccociiiiiiiiiiiiiinnn.n.

SUBCHAPTER B—PERSONNEL

Commissioned OffiCersS .....oovuiiiiiiii e
Personnel other than commissioned officers ..........
National Health Service COrps .......c.coioiiiiiiiiiiianannn.
Senior Biomedical Research Service .........ccccevuen...

SUBCHAPTER C—MEDICAL CARE AND EXAMINATIONS

Medical care for certain personnel of the Coast
Guard, National Ocean Survey, Public Health
Service, and former Lighthouse Service ..............

Medical care for persons with Hansen’s disease and
other persons in emMergencies ..........cccoceevevieienenennns

Medical examination of aliens .............ccooiiiiints

Hospital and station management ...................c......

Indian health ...,

Specifications for medical examinations of under-
ground coal MINErs .......ccoiiiiiiiiiiicccceeeeeeas

Page

~

31

34

52

54

55
65
66
75

79

84
85
91
99



Part
38

50
51

5la

51b

51c
51d-51g
52

52a

52b

52c

52d

52e

52h

53

55a
56
57

58

59
59a
60

61
62

63
63a
64
64a
65

42 CFR Ch. | (10-1-99 Edition)

Disaster assistance for crisis counseling and train-
1 o

SUBCHAPTER D—GRANTS

Policies of general applicability .............................
Requirements applicable to the protection and ad-
vocacy for individuals with mental illness pro-
[0 | =T o ¢ E PP
Project grants for maternal and child health .........
Project grants for preventive health services .........
Grants for community health services ....................
[Reserved]
Grants for research projects ........c.coeeiiiiiiiiiiiinnnnn.
National Institutes of Health center grants ...........
National Cancer Institute construction grants .......
Minority Biomedical Research Support Program ...
National Cancer Institute Clinical Cancer Edu-
cation Program ..o
National Heart, Lung, and Blood Institute grants
for prevention and control projects ......................
Scientific peer review of research grant applica-
tions and research and development contract
PrOJECES oo
Grants, loans and loan guarantees for construction
and modernization of hospitals and medical fa-
CHITEIES e
Program grants for Black Lung clinics ...................
Grants for migrant health services .............c.c........
Grants for construction of teaching facilities, edu-
cational improvements, scholarships and student
JOANS .
Grants for training of public health and allied
health personnel ...... ...,
Grants for family planning services ...........c.ccoceene.
National Library of Medicine grants ......................
Health Education Assistance Loan Program ..........

SUBCHAPTER E—FELLOWSHIPS, INTERNSHIPS, TRAINING

FellowWships ...
National Health Service Corps Scholarship and

Loan Repayment Programs .........ccccvieviiiiiinennnnn..
TrainNEeSNIPS .veiei s
National Institutes of Health training grants ........
National Library of Medicine training grants ........
Obligated service for mental health traineeships ...
National Institute of Environmental Health

Sciences hazardous waste worker training ..........

4

Page

157

161

177
190
193
199

215
219
224
228

230

233

236

241
249
251

271

388
397
410
414

446

451
469
472
475
478



Public Health Service, HHS

Part
65a

66

67

68a

71
72
75

National Institute of Environmental Health
Sciences hazardous substances basic research
and training grants ............occioiiiiiiiiii

National Research Service Awards .............ccceeeuenen.

Agency for Health Care Policy and Research
grants and contracts ...........cocoiiiiiiiiiiiiinnne,

National Institutes of Health (NIH) Clinical Re-
search Loan Repayment Program for Individuals
from Disadvantaged Backgrounds (CR-LRP) .......

SUBCHAPTER F—QUARANTINE, INSPECTION, LICENSING

Foreign quarantine ...........oocoiiiiiiiiiiiiiii e
Interstate shipment of etiologic agents ..................
Standards for the accreditation of educational pro-
grams for and the credentialing of radiologic per-
SONNEL Lo

Page

485
489
495

505

511
520

529

SUBCHAPTER G—OCCUPATIONAL SAFETY AND HEALTH RESEARCH AND

80
84
85
85a
86

87

RELATED ACTIVITIES

Administrative functions, practices, and proce-
AUEES e
Approval of Respiratory Protective Devices ...........
Requests for health hazard evaluations ..................
Occupational safety and health investigations of
places of employment ...
Grants for education programs in occupational
safety and health ...,
National Institute for Occupational Safety and
Health Research and demonstration grants .........

SUBCHAPTER H—HEALTH ASSESSMENTS AND HEALTH EFFECTS

542
543
608
613

618

STUDIES OF HAZARDOUS SUBSTANCES RELEASES AND FACILITIES

90

100
110

121
124

Administrative functions, practices, and proce-
AUE S i e

SUBCHAPTER | [RESERVED]
SUBCHAPTER J—VACCINES

Vaccine injury compensation .........ccccoeveveviiiiiinnnnnn.
[Reserved]

SUBCHAPTER K—HEALTH RESOURCES DEVELOPMENT

Organ Procurement and Transplantation Network
Medical facility construction and modernization ...

125-399 [Reserved]

629

634

640
649






SUBCHAPTER A—GENERAL PROVISIONS

PART 1 [RESERVED]

PART 2—CONFIDENTIALITY OF AlL-
COHOL AND DRUG ABUSE PA-
TIENT RECORDS

Subpart A—Introduction

Sec.

2.1 Statutory authority for confidentiality
of drug abuse patient records.

2.2 Statutory authority for confidentiality
of alcohol abuse patient records.

2.3 Purpose and effect.

2.4 Criminal penalty for violation.

2.5 Reports of violations.

Subpart B—General Provisions

2.11
2.12
2.13
2.14
2.15
2.16
2.17
2.18

Definitions.

Applicability.

Confidentiality restrictions.

Minor patients.

Incompetent and deceased patients.

Security for written records.

Undercover agents and informants.

Restrictions on the use of identifica-
tion cards.

2.19 Disposition of records by discontinued
programs.

2.20 Relationship to State laws.

2.21 Relationship to Federal statutes pro-
tecting research subjects against com-
pulsory disclosure of their identity.

2.22 Notice to patients of Federal confiden-
tiality requirements.

2.23 Patient access and restriction on use.

Subpart C—Disclosures With Patient’s
Consent

2.31 Form of written consent.

2.32 Prohibition on redisclosure.

2.33 Disclosures permitted with written
consent.

2.34 Disclosures to prevent multiple enroll-
ments in detoxification and maintenance
treatment programs.

2.35 Disclosures to elements of the criminal
justice system which have referred pa-
tients.

Subpart D—Disclosures Without Patient
Consent

2.51 Medical emergencies.
2.52 Research activities.
2.53 Audit and evaluation activities.

Subpart E—Court Orders Authorizing
Disclosures and Use

2.61 Legal effect of order.

2.62 Order not applicable to records dis-
closed without consent to researchers,
auditors and evaluators.

2.63 Confidential communications.

2.64 Procedures and criteria for orders au-
thorizing disclosures for noncriminal
purposes.

2.65 Procedures and criteria for orders au-
thorizing disclosure and use of records to
criminally investigate or prosecute pa-
tients.

2.66 Procedures and criteria for orders au-
thorizing disclosure and use of records to
investigate or prosecute a program or
the person holding the records.

2.67 Orders authorizing the use of under-
cover agents and informants to crimi-
nally investigate employees or agents of
a program.

AUTHORITY: Sec. 408 of Pub. L. 92-255, 86
Stat. 79, as amended by sec. 303 (a), (b) of
Pub L. 93-282, 83 Stat. 137, 138; sec. 4(c)(5)(A)
of Pub. L. 94-237, 90 Stat. 244; sec. 111(c)(3) of
Pub. L. 94-581, 90 Stat. 2852; sec. 509 of Pub.
L. 96-88, 93 Stat. 695; sec. 973(d) of Pub. L. 97—
35, 95 Stat. 598; and transferred to sec. 527 of
the Public Health Service Act by sec.
2(b)(16)(B) of Pub. L. 98-24, 97 Stat. 182 and as
amended by sec. 106 of Pub. L. 99-401, 100
Stat. 907 (42 U.S.C. 290ee-3) and sec. 333 of
Pub. L. 91-616, 84 Stat. 1853, as amended by
sec. 122(a) of Pub. L. 93-282, 88 Stat. 131; and
sec. 111(c)(4) of Pub. L. 94-581, 90 Stat. 2852
and transferred to sec. 523 of the Public
Health Service Act by sec. 2(b)(13) of Pub. L.
98-24, 97 Stat. 181 and as amended by sec. 106
of Pub. L. 99-401, 100 Stat. 907 (42 U.S.C.
290dd-3), as amended by sec. 131 of Pub. L.
102-321, 106 Stat. 368, (42 U.S.C. 290dd-2).

SOURCE: 52 FR 21809, June 9, 1987, unless
otherwise noted.

Subpart A—Introduction

§2.1 Statutory authority for confiden-
tiality of drug abuse patient
records.

The restrictions of these regulations
upon the disclosure and use of drug
abuse patient records were initially au-
thorized by section 408 of the Drug
Abuse Prevention, Treatment, and Re-
habilitation Act (21 U.S.C. 1175). That
section as amended was transferred by
Pub. L. 98-24 to section 527 of the Pub-
lic Health Service Act which is codified



§2.2

at 42 U.S.C. 290ee-3. The amended stat-
utory authority is set forth below:

§290ee-3. CONFIDENTIALITY OF PATIENT

RECORDS.

(a) Disclosure authorization

Records of the identity, diagnosis, prog-
nosis, or treatment of any patient which are
maintained in connection with the perform-
ance of any drug abuse prevention function
conducted, regulated, or directly or indi-
rectly assisted by any department or agency
of the United States shall, except as provided
in subsection (e) of this section, be confiden-
tial and be disclosed only for the purposes
and under the circumstances expressly au-
thorized under subsection (b) of this section.

(b) Purposes and circumstances of disclosure
affecting consenting patient and patient regard-
less of consent

(1) The content of any record referred to in
subsection (a) of this section may be dis-
closed in accordance with the prior written
consent of the patient with respect to whom
such record is maintained, but only to such
extent, under such circumstances, and for
such purposes as may be allowed under regu-
lations prescribed pursuant to subsection (g)
of this section.

(2) Whether or not the patient, with re-
spect to whom any given record referred to
in subsection (a) of this section is main-
tained, gives his written consent, the con-
tent of such record may be disclosed as fol-
lows:

(A) To medical personnel to the extent nec-
essary to meet a bona fide medical emer-
gency.

(B) To qualified personnel for the purpose
of conducting scientific research, manage-
ment audits, financial audits, or program
evaluation, but such personnel may not iden-
tify, directly or indirectly, any individual
patient in any report of such research, audit,
or evaluation, or otherwise disclose patient
identities in any manner.

(C) If authorized by an appropriate order of
a court of competent jurisdiction granted
after application showing good cause there-
for. In assessing good cause the court shall
weigh the public interest and the need for
disclosure against the injury to the patient,
to the physician-patient relationship, and to
the treatment services. Upon the granting of
such order, the court, in determining the ex-
tent to which any disclosure of all or any
part of any record is necessary, shall impose
appropriate safeguards against unauthorized
disclosure.

(c) Prohibition against use of record in mak-
ing criminal charges or investigation of patient

Except as authorized by a court order
granted under subsection (b)(2)(C) of this sec-
tion, no record referred to in subsection (a)
of this section may be used to initiate or
substantiate any criminal charges against a

42 CFR Ch. | (10-1-99 Edition)

patient or to conduct any investigation of a
patient.

(d) Continuing prohibition against disclosure
irrespective of status as patient

The prohibitions of this section continue
to apply to records concerning any indi-
vidual who has been a patient, irrespective of
whether or when he ceases to be a patient.

(e) Armed Forces and Veterans’ Administra-
tion; interchange of records; report of suspected
child abuse and neglect to State or local au-
thorities

The prohibitions of this section do not
apply to any interchange of records—

(1) within the Armed Forces or witrhin
those components of the Veterans’ Adminis-
tration furnishing health care to veterans, or

(2) between such components and the
Armed Forces.

The prohibitions of this section do not
apply to the reporting under State law of in-
cidents of suspected child abuse and neglect
to the appropriate State or local authorities.

(f) Penalty for first and subsequent offenses

Any person who violates any provision of
this section or any regulation issued pursu-
ant to this section shall be fined not more
than $500 in the case of a first offense, and
not nore than $5,000 in the case of each sub-
sequent offense.

(g9) Regulations; interagency consultations;
definitions, safeguards, and procedures, includ-
ing procedures and criteria for issuance and
scope of orders

Except as provided in subsection (h) of this
section, the Secretary, after consultation
with the Administrator of Veterans’ Affairs
and the heads of other Federal departments
and agencies substantially affected thereby,
shall prescribe regulations to carry out the
purposes of this section. These regulations
may contain such definitions, and may pro-
vide for such safeguards and procedures, in-
cluding procedures and criteria for the
issuance and scope of orders under sub-
section (b)(2)(C) of this section, as in the
judgment of the Secretary are necessary or
proper to effectuate the purposes of this sec-
tion, to prevent circumvention or evasion
thereof, or to facilitate compliance there-
with.

(Subsection (h) was superseded by section
111(c)(3) of Pub. L. 94-581. The responsibility
of the Administrator of Veterans’ Affairs to
write regulations to provide for confiden-
tiality of drug abuse patient records under
Title 38 was moved from 21 U.S.C. 1175 to 38
U.S.C. 4134.)

§2.2 Statutory authority for confiden-
tiality of alcohol abuse patient
records.

The restrictions of these regulations
upon the disclosure and use of alcohol
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abuse patient records were initially au-
thorized by section 333 of the Com-
prehensive Alcohol Abuse and Alco-
holism Prevention, Treatment, and Re-
habilitation Act of 1970 (42 U.S.C. 4582).
The section as amended was trans-
ferred by Pub. L. 98-24 to section 523 of
the Public Health Service Act which is
codified at 42 U.S.C. 290dd-3. The
amended statutory authority is set
forth below:

CONFIDENTIALITY OF PATIENT
RECORDS

§290dd-3.

(a) Disclosure authorization

Records of the identity, diagnosis, prog-
nosis, or treatment of any patient which are
maintained in connection with the perform-
ance of any program or activity relating to
alcoholism or alcohol abuse education, train-
ing, treatment, rehabilitation, or research,
which is conducted, regulated, or directly or
indirectly assisted by any department or
agency of the United States shall, except as
provided in subsection (e) of this section, be
confidential and be disclosed only for the
purposes and under the circumstances ex-
pressly authorized under subsection (b) of
this section.

(b) Purposes and circumstances of disclosure
affecting consenting patient and patient regard-
less of consent

(1) The content of any record referred to in
subsection (a) of this section may be dis-
closed in accordance with the prior written
consent of the patient with respect to whom
such record is maintained, but only to such
extent, under such circumstances, and for
such purposes as may be allowed under regu-
lations prescribed pursuant to subsection (g)
of this section.

(2) Whether or not the patient, with re-
spect to whom any given record referred to
in subsection (a) of this section is main-
tained, gives his written consent, the con-
tent of such record may be disclosed as fol-
lows:

(A) To medical personnel to the extent nec-
essary to meet a bona fide medical emer-
gency.

(B) To qualified personnel for the purpose
of conducting scientific research, manage-
ment audits, financial audits, or program
evaluation, but such personnel may not iden-
tify, directly or indirectly, any individual
patient in any report of such research, audit,
or evaluation, or otherwise disclose patient
identities in any manner.

(C) If authorized by an appropriate order of
a court of competent jurisdiction granted
after application showing good cause there-
for. In assessing good cause the court shall
weigh the public interest and the need for
disclosure against the injury to the patient,
to the physician-patient relationship, and to

§2.2

the treatment services. Upon the granting of
such order, the court, in determining the ex-
tent to which any disclosure of all or any
part of any record is necessary, shall impose
appropriate safeguards against unauthorized
disclosure.

(c) Prohibition against use of record in mak-
ing criminal charges or investigation of patient

Except as authorized by a court order
granted under subsection (b)(2)(C) of this sec-
tion, no record referred to in subsection (a)
of this section may be used to initiate or
substantiate any criminal charges against a
patient or to conduct any investigation of a
patient.

(d) Continuing prohibition against disclosure
irrespective of status as patient

The prohibitions of this section continue
to apply to records concerning any indi-
vidual who has been a patient, irrespective of
whether or when he ceases to be a patient.

(e) Armed Forces and Veterans’ Administra-
tion; interchange of record of suspected child
abuse and neglect to State or local authorities

The prohibitions of this section do not
apply to any interchange of records—

(1) within the Armed Forces or within
those components of the Veterans’ Adminis-
tration furnishing health care to veterans, or

(2) between such components and the
Armed Forces.

The prohibitions of this section do not apply
to the reporting under State law of incidents
of suspected child abuse and neglect to the
appropriate State or local authorities.

(f) Penalty for first and subsequent offenses

Any person who violates any provision of
this section or any regulation issued pursu-
ant to this section shall be fined not more
than $500 in the case of a first offense, and
not more than $5,000 in the case of each sub-
sequent offense.

(9) Regulations of Secretary; definitions, safe-
guards, and procedures, including procedures
and criteria for issuance and scope of orders

Except as provided in subsection (h) of this
section, the Secretary shall prescribe regula-
tions to carry out the purposes of this sec-
tion. These regulations may contain such
definitions, and may provide for such safe-
guards and procedures, including procedures
and criteria for the issuance and scope of or-
ders under subsection(b)(2)(C) of this section,
as in the judgment of the Secretary are nec-
essary or proper to effectuate the purposes of
this section, to prevent circumvention or
evasion thereof, or to facilitate compliance
therewith.

(Subsection (h) was superseded by section
111(c)(4) of Pub. L. 94-581. The responsibility
of the Administrator of Veterans’ Affairs to
write regulations to provide for confiden-
tiality of alcohol abuse patient records under
Title 38 was moved from 42 U.S.C. 4582 to 38
U.S.C. 4134.)
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§2.3 Purpose and effect.

(a) Purpose. Under the statutory pro-
visions quoted in 8§§2.1 and 2.2, these
regulations impose restrictions upon
the disclosure and use of alcohol and
drug abuse patient records which are
maintained in connection with the per-
formance of any federally assisted al-
cohol and drug abuse program. The reg-
ulations specify:

(1) Definitions, applicability, and
general restrictions in subpart B (defi-
nitions applicable to §2.34 only appear
in that section);

(2) Disclosures which may be made
with written patient consent and the
form of the written consent in subpart
C;

(3) Disclosures which may be made
without written patient consent or an
authorizing court order in subpart D;
and

(4) Disclosures and uses of patient
records which may be made with an au-
thorizing court order and the proce-
dures and criteria for the entry and
scope of those orders in subpart E.

(b) Effect. (1) These regulations pro-
hibit the disclosure and use of patient
records unless certain circumstances
exist. If any circumstances exists
under which disclosure is permitted,
that circumstance acts to remove the
prohibition on disclosure but it does
not compel disclosure. Thus, the regu-
lations do not require disclosure under
any circumstances.

(2) These regulations are not in-
tended to direct the manner in which
substantive functions such as research,
treatment, and evaluation are carried
out. They are intended to insure that
an alcohol or drug abuse patient in a
federally assisted alcohol or drug abuse
program is not made more vulnerable
by reason of the availability of his or
her patient record than an individual
who has an alcohol or drug problem
and who does not seek treatment.

(3) Because there is a criminal pen-
alty (a fine—see 42 U.S.C. 290ee-3(f), 42
U.S.C. 290dd-3(f) and 42 CFR 2.4) for
violating the regulations, they are to
be construed strictly in favor of the po-
tential violator in the same manner as
a criminal statute (see M. Kraus &
Brothers v. United States, 327 U.S. 614,
621-22, 66 S. Ct. 705, 707-08 (1946)).
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§2.4 Criminal penalty for violation.

Under 42 U.S.C. 290ee-3(f) and 42
U.S.C. 290dd-3(f), any person who vio-
lates any provision of those statutes or
these regulations shall be fined not
more than $500 in the case of a first of-
fense, and not more than $5,000 in the
case of each subsequent offense.

§2.5 Reports of violations.

(@) The report of any violation of
these regulations may be directed to
the United States Attorney for the ju-
dicial district in which the violation
occurs.

(b) The report of any violation of
these regulations by a methadone pro-
gram may be directed to the Regional
Offices of the Food and Drug Adminis-
tration.

Subpart B—General Provisions

§2.11 Definitions.

For purposes of these regulations:

Alcohol abuse means the use of an al-
coholic beverage which impairs the
physical, mental, emotional, or social
well-being of the user.

Drug abuse means the use of a
psychoactive substance for other than
medicinal purposes which impairs the
physical, mental, emotional, or social
well-being of the user.

Diagnosis means any reference to an
individual’s alcohol or drug abuse or to
a condition which is identified as hav-
ing been caused by that abuse which is
made for the purpose of treatment or
referral for treatment.

Disclose or disclosure means a commu-
nication of patient indentifying infor-
mation, the affirmative verification of
another person’s communication of pa-
tient identifying information, or the
communication of any information
from the record of a patient who has
been identified.

Informant means an individual:

(a) Who is a patient or employee of a
program or who becomes a patient or
employee of a program at the request
of a law enforcement agency or official:
and

(b) Who at the request of a law en-
forcement agency or official observes
one or more patients or employees of
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the program for the purpose of report-
ing the information obtained to the
law enforcement agency or official.

Patient means any individual who has
applied for or been given diagnosis or
treatment for alcohol or drug abuse at
a federally assisted program and in-
cludes any individual who, after arrest
on a criminal charge, is identified as an
alcohol or drug abuser in order to de-
termine that individual’s eligibility to
participate in a program.

Patient identifying information means
the name, address, social security num-
ber, fingerprints, photograph, or simi-
lar information by which the identity
of a patient can be determined with
reasonable accuracy and speed either
directly or by reference to other pub-
licly available information. The term
does not include a number assigned to
a patient by a program, if that number
does not consist of, or contain numbers
(such as a social security, or driver’s li-
cense number) which could be used to
identify a patient with reasonable ac-
curacy and speed from sources external
to the program.

Person means an individual, partner-
ship, corporation, Federal, State or
local government agency, or any other
legal entity.

Program means:

(@) An individual or entity (other
than a general medical care facility)
who holds itself out as providing, and
provides, alcohol or drug abuse diag-
nosis, treatment or referral for treat-
ment; or

(b) An identified unit within a gen-
eral medical facility which holds itself
out as providing, and provides, alcohol
or drug abuse diagnosis, treatment or
referral for treatment; or

(c) Medical personnel or other staff
in a general medical care facility
whose primary function is the provi-
sion of alcohol or drug abuse diagnosis,
treatment or referral for treatment
and who are identified as such pro-
viders. (See §2.12(e)(1) for examples.)

Program director means:

(@) In the case of a program which is
an individual, that individual:

(b) In the case of a program which is
an organization, the individual des-
ignated as director, managing director,
or otherwise vested with authority to
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act as chief executive of the organiza-
tion.

Qualified service organization means a
person which:

(a) Provides services to a program,
such as data processing, bill collecting,
dosage preparation, laboratory anal-
yses, or legal, medical, accounting, or
other professional services, or services
to prevent or treat child abuse or ne-
glect, including training on nutrition
and child care and individual and group
therapy, and

(b) Has entered into a written agree-
ment with a program under which that
person:

(1) Acknowledges that in receiving,
storing, processing or otherwise deal-
ing with any patient records from the
progams, it is fully bound by these reg-
ulations; and

(2) If necessary, will resist in judicial
proceedings any efforts to obtain ac-
cess to patient records except as per-
mitted by these regulations.

Records means any information,
whether recorded or not, relating to a
patient received or acquired by a feder-
ally assisted alcohol or drug program.

Third party payer means a person who
pays, or agrees to pay, for diagnosis or
treatment furnished to a patient on the
basis of a contractual relationship with
the patient or a member of his family
or on the basis of the patient’s eligi-
bility for Federal, State, or local gov-
ernmental benefits.

Treatment means the management
and care of a patient suffering from al-
cohol or drug abuse, a condition which
is identified as having been caused by
that abuse, or both, in order to reduce
or eliminate the adverse effects upon
the patient.

Undercover agent means an officer of
any Federal, State, or local law en-
forcement agency who enrolls in or be-
comes an employee of a program for
the purpose of investigating a sus-
pected violation of law or who pursues
that purpose after enrolling or becom-
ing employed for other purposes.

[52 FR 21809, June 9, 1987, as amended by 60
FR 22297, May 5, 1995]

§2.12

(a) General—(1) Restrictions on disclo-
sure. The restrictions on disclosure in

Applicability.
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these regulations apply to any infor-
mation, whether or not recorded,
which:

(i) Would identify a patient as an al-
cohol or drug abuser either directly, by
reference to other publicly available
information, or through verification of
such an identification by another per-
son; and

(ii) Is drug abuse information ob-
tained by a federally assisted drug
abuse program after March 20, 1972, or
is alcohol abuse information obtained
by a federally assisted alcohol abuse
program after May 13, 1974 (or if ob-
tained before the pertinent date, is
maintained by a federally assisted al-
cohol or drug abuse program after that
date as part of an ongoing treatment
episode which extends past that date)
for the purpose of treating alcohol or
drug abuse, making a diagnosis for
that treatment, or making a referral
for that treatment.

(2) Restriction on use. The restriction
on use of information to initiate or
substantiate any criminal charges
against a patient or to conduct any
criminal investigation of a patient (42
U.S.C. 290ee-3(c), 42 U.S.C. 290dd-3(c))
applies to any information, whether or
not recorded which is drug abuse infor-
mation obtained by a federally assisted
drug abuse program after March 20,
1972, or is alcohol abuse information
obtained by a federally assisted alcohol
abuse program after May 13, 1974 (or if
obtained before the pertinent date, is
maintained by a federally assisted al-
cohol or drug abuse program after that
date as part of an ongoing treatment
episode which extends past that date),
for the purpose of treating alcohol or
drug abuse, making a diagnosis for the
treatment, or making a referral for the
treatment.

(b) Federal assistance. An alcohol
abuse or drug abuse program is consid-
ered to be federally assisted if:

(1) 1t is conducted in whole or in
part, whether directly or by contract
or otherwise by any department or
agency of the United States (but see
paragraphs (c)(1) and (c)(2) of this sec-
tion relating to the Veterans’ Adminis-
tration and the Armed Forces);

(2) It is being carried out under a li-
cense, certification, registration, or
other authorization granted by any de-
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partment or agency of the United
States including but not limited to:

(i) Certification of provider status
under the Medicare program;

(if) Authorization to conduct metha-
done maintenance treatment (see 21
CFR 291.505); or

(iii) Registration to dispense a sub-
stance under the Controlled Substances
Act to the extent the controlled sub-
stance is used in the treatment of alco-
hol or drug abuse;

(3) It is supported by funds provided
by any department or agency of the
United States by being:

(i) A recipient of Federal financial
assistance in any form, including fi-
nancial assistance which does not di-
rectly pay for the alcohol or drug abuse
diagnosis, treatment, or referral activi-
ties; or

(ii) Conducted by a State or local
government unit which, through gen-
eral or special revenue sharing or other
forms of assistance, receives Federal
funds which could be (but are not nec-
essarily) spent for the alcohol or drug
abuse program; or

(4) It is assisted by the Internal Rev-
enue Service of the Department of the
Treasury through the allowance of in-
come tax deductions for contributions
to the program or through the granting
of tax exempt status to the program.

(c) Exceptions—(1) Veterans’ Adminis-
tration. These regulations do not apply
to information on alcohol and drug
abuse patients maintained in connec-
tion with the Veterans’ Administration
provisions of hospital care, nursing
home care, domiciliary care, and med-
ical services under title 38, United
States Code. Those records are gov-
erned by 38 U.S.C. 4132 and regulations
issued under that authority by the Ad-
ministrator of Veterans’ Affairs.

(2) Armed Forces. These regulations
apply to any information described in
paragraph (a) of this section which was
obtained by any component of the
Armed Forces during a period when the
patient was subject to the Uniform
Code of Military Justice except:

(i) Any interchange of that informa-
tion within the Armed Forces; and

(ii) Any interchange of that informa-
tion between the Armed Forces and
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those components of the Veterans Ad-
ministration furnishing health care to
veterans.

(3) Communication within a program or
between a program and an entity having
direct administrative control over that
program. The restrictions on disclosure
in these regulations do not apply to
communications of information be-
tween or among personnel having a
need for the information in connection
with their duties that arise out of the
provision of diagnosis, treatment, or
referral for treatment of alcohol or
drug abuse if the communications are

(i) Within a program or

(ii) Between a program and an entity
that has direct administrative control
over the program.

(4) Qualified Service Organizations.
The restrictions on disclosure in these
regulations do not apply to commu-
nications between a program and a
qualified service organization of infor-
mation needed by the organization to
provide services to the program.

(5) Crimes on program premises or
against program personnel. The restric-
tions on disclosure and use in these
regulations do not apply to commu-
nications from program personnel to
law enforcement officers which—

(i) Are directly related to a patient’s
commission of a crime on the premises
of the program or against program per-
sonnel or to a threat to commit such a
crime; and

(i) Are limited to the circumstances
of the incident, including the patient
status of the individual committing or
threatening to commit the crime, that
individual’s name and address, and
that individual’s last known where-
abouts.

(6) Reports of suspected child abuse and
neglect. The restrictions on disclosure
and use in these regulations do not
apply to the reporting under State law
of incidents of suspected child abuse
and neglect to the appropriate State or
local authorities. However, the restric-
tions continue to apply to the original
alcohol or drug abuse patient records
maintained by the program including
their disclosure and use for civil or
criminal proceedings which may arise
out of the report of suspected child
abuse and neglect.
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(d) Applicability to recipients of infor-
mation—(1) Restriction on use of informa-
tion. The restriction on the use of any
information subject to these regula-
tions to initiate or substantiate any
criminal charges against a patient or
to conduct any criminal investigation
of a patient applies to any person who
obtains that information from a feder-
ally assisted alcohol or drug abuse pro-
gram, regardless of the status of the
person obtaining the information or of
whether the information was obtained
in accordance with these regulations.
This restriction on use bars, among
other things, the introduction of that
information as evidence in a criminal
proceeding and any other use of the in-
formation to investigate or prosecute a
patient with respect to a suspected
crime. Information obtained by under-
cover agents or informants (see §2.17)
or through patient access (see §2.23) is
subject to the restriction on use.

(2) Restrictions on disclosures—Third
party payers, administrative entities, and
others. The restrictions on disclosure in
these regulations apply to:

(i) Third party payers with regard to
records disclosed to them by federally
assisted alcohol or drug abuse pro-
grams;

(ii) Entities having direct adminis-
trative control over programs with re-
gard to information communicated to
them by the program under §2.12(c)(3);
and

(iii) Persons who receive patient
records directly from a federally as-
sisted alcohol or drug abuse program
and who are notified of the restrictions
on redisclosure of the records in ac-
cordance with §2.32 of these regula-
tions.

(e) Explanation of applicability—(1)
Coverage. These regulations cover any
information (including information on
referral and intake) about alcohol and
drug abuse patients obtained by a pro-
gram (as the terms “‘patient’” and ‘“‘pro-
gram’’ are defined in §2.11) if the pro-
gram is federally assisted in any man-
ner described in §2.12(b). Coverage in-
cludes, but is not limited to, those
treatment or rehabilitation programs,
employee assistance programs, pro-
grams within general hospitals, school-
based programs, and private practi-
tioners who hold themselves out as
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providing, and provide alcohol or drug
abuse diagnosis, treatment, or referral
for treatment. However, these regula-
tions would not apply, for example, to
emergency room personnel who refer a
patient to the intensive care unit for
an apparent overdose, unless the pri-
mary function of such personnel is the
provision of alcohol or drug abuse diag-
nosis, treatment or referral and they
are identified as providing such serv-
ices or the emergency room has pro-
moted itself to the community as a
provider of such services.

(2) Federal assistance to program re-
quired. If a patient’s alcohol or drug
abuse diagnosis, treatment, or referral
for treatment is not provided by a pro-
gram which is federally conducted, reg-
ulated or supported in a manner which
constitutes Federal assistance under
§2.12(b), that patient’s record is not
covered by these regulations. Thus, it
is possible for an individual patient to
benefit from Federal support and not
be covered by the confidentiality regu-
lations because the program in which
the patient is enrolled is not federally
assisted as defined in §2.12(b). For ex-
ample, if a Federal court placed an in-
dividual in a private for-profit program
and made a payment to the program on
behalf of that individual, that patient’s
record would not be covered by these
regulations unless the program itself
received Federal assistance as defined
by §2.12(b).

(3) Information to which restrictions are
applicable. Whether a restriction is on
use or disclosure affects the type of in-
formation which may be available. The
restrictions on disclosure apply to any
information which would identify a pa-
tient as an alcohol or drug abuser. The
restriction on use of information to
bring criminal charges against a pa-
tient for a crime applies to any infor-
mation obtained by the program for
the purpose of diagnosis, treatment, or
referral for treatment of alcohol or
drug abuse. (Note that restrictions on
use and disclosure apply to recipients
of information under §2.12(d).)

(4) How type of diagnosis affects cov-
erage. These regulations cover any
record of a diagnosis identifying a pa-
tient as an alcohol or drug abuser
which is prepared in connection with
the treatment or referral for treatment
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of alcohol or drug abuse. A diagnosis
prepared for the purpose of treatment
or referral for treatment but which is
not so used is covered by these regula-
tions. The following are not covered by
these regulations:

(i) Diagnosis which is made solely for
the purpose of providing evidence for
use by law enforcement authorities; or

(ii) A diagnosis of drug overdose or
alcohol intoxication which clearly
shows that the individual involved is
not an alcohol or drug abuser (e.g., in-
voluntary ingestion of alcohol or drugs
or reaction to a prescribed dosage of
one or more drugs).

[52 FR 21809, June 9, 1987; 52 FR 42061, Nov. 2,
1987, as amended at 60 FR 22297, May 5, 1995]

§2.13 Confidentiality restrictions.

(a) General. The patient records to
which these regulations apply may be
disclosed or used only as permitted by
these regulations and may not other-
wise be disclosed or used in any civil,
criminal, administrative, or legislative
proceedings conducted by any Federal,
State, or local authority. Any disclo-
sure made under these regulations
must be limited to that information
which is necessary to carry out the
purpose of the disclosure.

(b) Unconditional compliance required.
The restrictions on disclosure and use
in these regulations apply whether the
holder of the information believes that
the person seeking the information al-
ready has it, has other means of ob-
taining it, is a law enforcement or
other official, has obtained a subpoena,
or asserts any other justification for a
disclosure or use which is not per-
mitted by these regulations.

(c) Acknowledging the presence of pa-
tients: Responding to requests. (1) The
presence of an identified patient in a
facility or component of a facility
which is publicly identified as a place
where only alcohol or drug abuse diag-
nosis, treatment, or referral is provided
may be acknowledged only if the pa-
tient’s written consent is obtained in
accordance with subpart C of these reg-
ulations or if an authorizing court
order is entered in accordance with
subpart E of these regulations. The
regulations permit acknowledgement
of the presence of an identified patient
in a facility or part of a facility if the
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facility is not publicy identified as
only an alcohol or drug abuse diag-
nosis, treatment or referral facility,
and if the acknowledgement does not
reveal that the patient is an alcohol or
drug abuser.

(2) Any answer to a request for a dis-
closure of patient records which is not
permissible under these regulations
must be made in a way that will not af-
firmatively reveal that an identified
individual has been, or is being diag-
nosed or treated for alcohol or drug
abuse. An inquiring party may be given
a copy of these regulations and advised
that they restrict the disclosure of al-
cohol or drug abuse patient records,
but may not be told affirmatively that
the regulations restrict the disclosure
of the records of an identified patient.
The regulations do not restrict a dis-
closure that an identified individual is
not and never has been a patient.

§2.14 Minor patients.

(a) Definition of minor. As used in
these regulations the term ‘“‘minor”
means a person who has not attained
the age of majority specified in the ap-
plicable State law, or if no age of ma-
jority is specified in the applicable
State law, the age of eighteen years.

(b) State law not requiring parental
consent to treatment. If a minor patient
acting alone has the legal capacity
under the applicable State law to apply
for and obtain alcohol or drug abuse
treatment, any written consent for dis-
closure authorized under subpart C of
these regulations may be given only by
the minor patient. This restriction in-
cludes, but is not limited to, any dis-
closure of patient identifying informa-
tion to the parent or guardian of a
minor patient for the purpose of ob-
taining financial reimbursement.
These regulations do not prohibit a
program from refusing to provide
treatment until the minor patient con-
sents to the disclosure necessary to ob-
tain reimbursement, but refusal to pro-
vide treatment may be prohibited
under a State or local law requiring
the program to furnish the service irre-
spective of ability to pay.

(c) State law requiring parental consent
to treatment. (1) Where State law re-
quires consent of a parent, guardian, or
other person for a minor to obtain al-
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cohol or drug abuse treatment, any
written consent for disclosure author-
ized under subpart C of these regula-
tions must be given by both the minor
and his or her parent, guardian, or
other person authorized under State
law to act in the minor’s behalf.

(2) Where State law requires parental
consent to treatment the fact of a mi-
nor’s application for treatment may be
communicated to the minor’s parent,
guardian, or other person authorized
under State law to act in the minor’s
behalf only if:

(i) The minor has given written con-
sent to the disclosure in accordance
with subpart C of these regulations or

(ii) The minor lacks the capacity to
make a rational choice regarding such
consent as judged by the program di-
rector under paragraph (d) of this sec-
tion.

(d) Minor applicant for services lacks
capacity for rational choice. Facts rel-
evant to reducing a threat to the life or
physical well being of the applicant or
any other individual may be disclosed
to the parent, guardian, or other per-
son authorized under State law to act
in the minor’s behalf if the program di-
rector judges that:

(1) A minor applicant for services
lacks capacity because of extreme
youth or mental or physical condition
to make a rational decision on whether
to consent to a disclosure under sub-
part C of these regulations to his or her
parent, guardian, or other person au-
thorized under State law to act in the
minor’s behalf, and

(2) The applicant’s situation poses a
substantial threat to the life or phys-
ical well being of the applicant or any
other individual which may be reduced
by communicating relevant facts to
the minor’s parent, guardian, or other
person authorized under State law to
act in the minor’s behalf.

§2.15 Incompetent and deceased pa-
tients.

(a) Incompetent patients other than mi-
nors—(1) Adjudication of incompetence.
In the case of a patient who has been
adjudicated as lacking the capacity,
for any reason other than insufficient
age, to manage his or her own affairs,
any consent which is required under
these regulations may be given by the
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guardian or other person authorized
under State law to act in the patient’s
behalf.

(2) No adjudication of incompetency.
For any period for which the program
director determines that a patient,
other than a minor or one who has been
adjudicated incompetent, suffers from
a medical condition that prevents
knowing or effective action on his or
her own behalf, the program director
may exercise the right of the patient to
consent to a disclosure under subpart C
of these regulations for the sole pur-
pose of obtaining payment for services
from a third party payer.

(b) Deceased patients—(1) Vital statis-
tics. These regulations do not restrict
the disclosure of patient identifying in-
formation relating to the cause of
death of a patient under laws requiring
the collection of death or other vital
statistics or permitting inquiry into
the cause of death.

(2) Consent by personal representative.
Any other disclosure of information
identifying a deceased patient as an al-
cohol or drug abuser is subject to these
regulations. If a written consent to the
disclosure is required, that consent
may be given by an executor, adminis-
trator, or other personal representative
appointed under applicable State law.
If there is no such appointment the
consent may be given by the patient’s
spouse or, if none, by any responsible
member of the patient’s family.

§2.16 Security for written records.

(a) Written records which are subject
to these regulations must be main-
tained in a secure room, locked file
cabinet, safe or other similar container
when not in use; and

(b) Each program shall adopt in writ-
ing procedures which regulate and con-
trol access to and use of written
records which are subject to these reg-
ulations.

§2.17 Undercover agents and inform-
ants.

(a) Restrictions on placement. Except
as specifically authorized by a court
order granted under §2.67 of these regu-
lations, no program may knowingly
employ, or enroll as a patient, any un-
dercover agent or informant.
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(b) Restriction on use of information.
No information obtained by an under-
cover agent or informant, whether or
not that undercover agent or inform-
ant is placed in a program pursuant to
an authorizing court order, may be
used to criminally investigate or pros-
ecute any patient.

[52 FR 21809, June 9, 1987; 52 FR 42061, Nov. 2,
1987]

§2.18 Restrictions on the use of identi-
fication cards.

No person may require any patient to
carry on his or her person while away
from the program premises any card or
other object which would identify the
patient as an alcohol or drug abuser.
This section does not prohibit a person
from requiring patients to use or carry
cards or other identification objects on
the premises of a program.

§2.19 Disposition of records by discon-
tinued programs.

(a) General. If a program discontinues
operations or is taken over or acquired
by another program, it must purge pa-
tient identifying information from its
records or destroy the records unless—

(1) The patient who is the subject of
the records gives written consent
(meeting the requirements of §2.31) to
a transfer of the records to the acquir-
ing program or to any other program
designated in the consent (the manner
of obtaining this consent must mini-
mize the likelihood of a disclosure of
patient identifying information to a
third party); or

(2) There is a legal requirement that
the records be kept for a period speci-
fied by law which does not expire until
after the discontinuation or acquisi-
tion of the program.

(b) Procedure where retention period re-
quired by law. If paragraph (a)(2) of this
section applies, the records must be:

(1) Sealed in envelopes or other con-
tainers labeled as follows: ‘“Records of
[insert name of program] required to be
maintained under [insert citation to
statute, regulation, court order or
other legal authority requiring that
records be kept] until a date not later
than [insert appropriate date]’’; and

(2) Held under the restrictions of
these regulations by a responsible per-
son who must, as soon as practicable
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after the end of the retention period
specified on the label, destroy the
records.

§2.20 Relationship to State laws.

The statutes authorizing these regu-
lations (42 U.S.C. 290ee-3 and 42 U.S.C.
290dd-3) do not preempt the field of law
which they cover to the exclusion of all
State laws in that field. If a disclosure
permitted under these regulations is
prohibited under State law, neither
these regulations nor the authorizing
statutes may be construed to authorize
any violation of that State law. How-
ever, no State law may either author-
ize or compel any disclosure prohibited
by these regulations.

§2.21 Relationship to Federal statutes
protecting research subjects
against compulsory disclosure of
their identity.

(@) Research privilege description.
There may be concurrent coverage of
patient identifying information by
these regulations and by administra-
tive action taken under: Section 303(a)
of the Public Health Service Act (42
U.S.C. 242a(a) and the implementing
regulations at 42 CFR part 2a); or sec-
tion 502(c) of the Controlled Substances
Act (21 U.S.C. 872(c) and the imple-
menting regulations at 21 CFR 1316.21).
These ‘‘research privilege” statutes
confer on the Secretary of Health and
Human Services and on the Attorney
General, respectively, the power to au-
thorize researchers conducting certain
types of research to withhold from all
persons not connected with the re-
search the names and other identifying
information concerning individuals
who are the subjects of the research.

(b) Effect of concurrent coverage. These
regulations restrict the disclosure and
use of information about patients,
while administrative action taken
under the research privilege statutes
and implementing regulations protects
a person engaged in applicable research
from being compelled to disclose any
identifying characteristics of the indi-
viduals who are the subjects of that re-
search. The issuance under subpart E
of these regulations of a court order
authorizing a disclosure of information
about a patient does not affect an exer-
cise of authority under these research
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privilege statutes. However, the re-
search privilage granted under 21 CFR
291.505(g) to treatment programs using
methadone for maintenance treatment
does not protect from compulsory dis-
closure any imformation which is per-
mitted to be disclosed under those reg-
ulations. Thus, if a court order entered
in accordance with subpart E of these
regulations authorizes a methadone
maintenance treatment program to
disclose certain information about its
patients, that program may not invoke
the research privilege under 21 CFR
291.505(g) as a defense to a subpoena for
that information.

§2.22 Notice to patients of Federal
confidentiality requirements.

(a) Notice required. At the time of ad-
mission or as soon threreafter as the
patient is capable of rational commu-
nication, each program shall:

(1) Communicate to the patient that
Federal law and regulations protect
the confidentiality of alcohol and drug
abuse patient records; and

(2) Give to the patient a summary in
writing of the Federal law and regula-
tions.

(b) Required elements of written sum-
mary. The written summary of the Fed-
eral law and regulations must include:

(1) A general description of the lim-
ited circumstances under which a pro-
gram may acknowledge that an indi-
vidual is present at a facility or dis-
close outside the program information
identifying a patient as an alcohol or
drug abuser.

(2) A statement that violation of the
Federal law and regulations by a pro-
gram is a crime and that suspected vio-
lations may be reported to appropriate
authorities in accordance with these
regulations.

(3) A statement that information re-
lated to a patient’s commission of a
crime on the premises of the program
or against personnel of the program is
not protected.

(4) A statement that reports of sus-
pected child abuse and neglect made
under State law to appropriate State
or local authorities are not protected.

(5) A citation to the Federal law and
regulations.

(c) Program options. The program may
devise its own notice or may use the
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sample notice in paragraph (d) to com-
ply with the requirement to provide
the patient with a summary in writing
of the Federal law and regulations. In
addition, the program may include in
the written summary information con-
cerning State law and any program
policy not inconsistent with State and
Federal law on the subject of confiden-
tiality of alcohol and drug abuse pa-
tient records.
(d) Sample notice.

CONFIDENTIALITY OF ALCOHOL AND DRUG
ABUSE PATIENT RECORDS

The confidentiality of alcohol and drug
abuse patient records maintained by this
program is protected by Federal law and reg-
ulations. Generally, the program may not
say to a person outside the program that a
patient attends the program, or disclose any
information identifying a patient as an alco-
hol or drug abuser Unless:

(1) The patient consents in writing:

(2) The disclosure is allowed by a court
order; or

(3) The disclosure is made to medical per-
sonnel in a medical emergency or to quali-
fied personnel for research, audit, or pro-
gram evaluation.

Violation of the Federal law and regula-
tions by a program is a crime. Suspected vio-
lations may be reported to appropriate au-
thorities in accordance with Federal regula-
tions.

Federal law and regulations do not protect
any information about a crime committed
by a patient either at the program or against
any person who works for the program or
about any threat to commit such a crime.

Federal laws and regulations do not pro-
tect any information about suspected child
abuse or neglect from being reported under
State law to appropriate State or local au-
thorities.

(See 42 U.S.C. 290dd-3 and 42 U.S.C. 290ee-3
for Federal laws and 42 CFR part 2 for Fed-
eral regulations.)

(Approved by the Office of Management and
Budget under control number 0930-0099)

§2.23 Patient access and restrictions
on use.

(a) Patient access not prohibited. These
regulations do not prohibit a program
from giving a patient access to his or
her own records, including the oppor-
tunity to inspect and copy any records
that the program maintains about the
patient. The program is not required to
obtain a patient’s written consent or
other authorization under these regula-
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tions in order to provide such access to
the patient.

(b) Restriction on use of information.
Information obtained by patient access
to his or her patient record is subject
to the restriction on use of his infor-
mation to initiate or substantiate any
criminal charges against the patient or
to conduct any criminal investigation
of the patient as provided for under
§2.12(d)(1).

Subpart C—Disclosures With
Patient’s Consent

§2.31 Form of written consent.

(a) Required elements. A written con-
sent to a disclosure under these regula-
tions must include:

(1) The specific name or general des-
ignation of the program or person per-
mitted to make the disclosure.

(2) The name or title of the indi-
vidual or the name of the organization
to which disclosure is to be made.

(3) The name of the patient.

(4) The purpose of the disclosure.

(5) How much and what kind of infor-
mation is to be disclosed.

(6) The signature of the patient and,
when required for a patient who is a
minor, the signature of a person au-
thorized to give consent under §2.14; or,
when required for a patient who is in-
competent or deceased, the signature
of a person authorized to sign under
§2.15 in lieu of the patient.

(7) The date on which the consent is
signed.

(8) A statement that the consent is
subject to revocation at any time ex-
cept to the extent that the program or
person which is to make the disclosure
has already acted in reliance on it.
Acting in reliance includes the provi-
sion of treatment services in reliance
on a valid consent to disclose informa-
tion to a third party payer.

(9) The date, event, or condition upon
which the consent will expire if not re-
voked before. This date, event, or con-
dition must insure that the consent
will last no longer than reasonably
necessary to serve the purpose for
which it is given.

(b) Sample consent form. The following
form complies with paragraph (a) of
this section, but other elements may
be added.
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1. 1 (name of patient) O Request [0 Authorize:
2. (name or general designation of program
which is to make the disclosure)
OO00o0Oo0O0O0O0booO0oooooooooooon
3. To disclose: (kind and amount of informa-
tion to be disclosed)
OO000O0O00bOoOoboOOoOooboooboooooboao
4. To: (name or title of the person or organi-
zation to which disclosure is to be made)
OO000O0O00bOoOoboOOoOooboooboooooboao
5. For (purpose of the disclosure)
OO000O0O00bOoOoboOOoOooboooboooooboao
6. Date (on which this consent is signed)
OO000O0O00bOoOoboOOoOooboooboooooboao
7. Signature of patient
OO000O0O00bOoOoboOOoOooboooboooooboao
8. Signature of parent or guardian (where re-
quired)
OO00o0Oo0O0O0O0booO0oooooooooooon
9. Signature of person authorized to sign in
lieu of the patient (where required)
OO000O0O00bOoOoboOOoOooboooboooooboao
10. This consent is subject to revocation at
any time except to the extent that the pro-
gram which is to make the disclosure has al-
ready taken action in reliance on it. If not
previously revoked, this consent will termi-
nate upon: (specific date, event, or condi-
tion)

(c) Expired, deficient, or false consent.
A disclosure may not be made on the
basis of a consent which:

(1) Has expired;

(2) On its face substantially fails to
conform to any of the requirements set
forth in paragraph (a) of this section;

(3) Is known to have been revoked; or

(4) 1s known, or through a reasonable
effort could be known, by the person
holding the records to be materially
false.

(Approved by the Office of Management and
Budget under control number 0930-0099)

§2.32

Notice to accompany disclosure. Each
disclosure made with the patient’s
written consent must be accompanied
by the following written statement:

Prohibition on redisclosure.

This information has been disclosed to you
from records protected by Federal confiden-
tiality rules (42 CFR part 2). The Federal
rules prohibit you from making any further
disclosure of this information unless further
disclosure is expressly permitted by the writ-
ten consent of the person to whom it per-
tains or as otherwise permitted by 42 CFR
part 2. A general authorization for the re-
lease of medical or other information is NOT
sufficient for this purpose. The Federal rules
restrict any use of the information to crimi-
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nally investigate or prosecute any alcohol or
drug abuse patient.

[52 FR 21809, June 9, 1987; 52 FR 41997, Nov. 2,
1987]

§2.33 Disclosures permitted with writ-
ten consent.

If a patient consents to a disclosure
of his or her records under §2.31, a pro-
gram may disclose those records in ac-
cordance with that consent to any indi-
vidual or organization named in the
consent, except that disclosures to cen-
tral registries and in connection with
criminal justice referrals must meet
the requirements of §§2.34 and 2.35, re-
spectively.

§2.34 Disclosures to prevent multiple
enrollments in detoxification and
maintenance treatment programs.

(a) Definitions. For purposes of this
section:

Central registry means an organiza-
tion which obtains from two or more
member progams patient identifying
information about individuals applying
for maintenance treatment or detoxi-
fication treatment for the purpose of
avoiding an individual’s concurrent en-
rollment in more than one program.

Detoxification treatment means the
dispensing of a narcotic drug in de-
creasing doses to an individual in order
to reduce or eliminate adverse physio-
logical or psychological effects inci-
dent to withdrawal from the sustained
use of a narcotic drug.

Maintenance treatment means the dis-
pensing of a narcotic drug in the treat-
ment of an individual for dependence
upon heroin or other morphine-like
drugs.

Member program means a detoxifica-
tion treatment or maintenance treat-
ment program which reports patient
identifying information to a central
registry and which is in the same State
as that central registry or is not more
than 125 miles from any border of the
State in which the central registry is
located.

(b) Restrictions on disclosure. A pro-
gram may disclose patient records to a
central registry or to any detoxifica-
tion or maintenance treatment pro-
gram not more than 200 miles away for
the purpose of preventing the multiple
enrollment of a patient only if:
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(1) The disclosure is made when:

(i) The patient is accepted for treat-
ment;

(ii) The type or dosage of the drug is
changed; or

(iii) The treatment is interrupted, re-
sumed or terminated.

(2) The disclosure is limited to:

(i) Patient identifying information;

(if) Type and dosage of the drug; and

(iii) Relevant dates.

(3) The disclosure is made with the
patient’s written consent meeting the
requirements of §2.31, except that:

(i) The consent must list the name
and address of each central registry
and each known detoxification or
maintenance treatment program to
which a disclosure will be made; and

(ii) The consent may authorize a dis-
closure to any detoxification or main-
tenance treatment program established
within 200 miles of the program after
the consent is given without naming
any such program.

(c) Use of information limited to preven-
tion of multiple enrollments. A central
registry and any detoxification or
maintenance treatment program to
which information is disclosed to pre-
vent multiple enrollments may not re-
disclose or use patient identifying in-
formation for any purpose other than
the prevention of multiple enrollments
unless authorized by a court order
under subpart E of these regulations.

(d) Permitted disclosure by a central
registry to prevent a multiple enroliment.
When a member program asks a central
registry if an identified patient is en-
rolled in another member program and
the registry determines that the pa-
tient is so enrolled, the registry may
disclose—

(1) The name, address, and telephone
number of the member program(s) in
which the patient is already enrolled to
the inquiring member program; and

(2) The name, address, and telephone
number of the inquiring member pro-
gram to the member program(s) in
which the patient is already enrolled.
The member programs may commu-
nicate as necessary to verify that no
error has been made and to prevent or
eliminate any multiple enrollment.

(e) Permitted disclosure by a detoxifica-
tion or maintenance treatment program to
prevent a multiple enrollment. A detoxi-
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fication or maintenance treatment pro-
gram which has received a disclosure
under this section and has determined
that the patient is already enrolled
may communicate as necessary with
the program making the disclosure to
verify that no error has been made and
to prevent or eliminate any multiple
enrollment.

§2.35 Disclosures to elements of the
criminal justice system which have
referred patients.

(a) A program may disclose informa-
tion about a patient to those persons
within the criminal justice system
which have made participation in the
program a condition of the disposition
of any criminal proceedings against the
patient or of the patient’s parole or
other release from custody if:

(1) The disclosure is made only to
those individuals within the criminal
justice system who have a need for the
information in connection with their
duty to monitor the patient’s progress
(e.g., a prosecuting attorney who is
withholding charges against the pa-
tient, a court granting pretrial or
posttrial release, probation or parole
officers responsible for supervision of
the patient); and

(2) The patient has signed a written
consent meeting the requirements of
§2.31 (except paragraph (a)(8) which is
inconsistent with the revocation provi-
sions of paragraph (c) of this section)
and the requirements of paragraphs (b)
and (c) of this section.

(b) Duration of consent. The written
consent must state the period during
which it remains in effect. This period

must be reasonable, taking into ac-
count:

(1) The anticipated length of the
treatment;

(2) The type of criminal proceeding
involved, the need for the information
in connection with the final disposition
of that proceeding, and when the final
disposition will occur; and

(3) Such other factors as the pro-
gram, the patient, and the person(s)
who will receive the disclosure con-
sider pertinent.

(c) Revocation of consent. The written
consent must state that it is revocable
upon the passage of a specified amount
of time or the occurrence of a specified,
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ascertainable event. The time or occur-
rence upon which consent becomes rev-
ocable may be no later than the final
disposition of the conditional release
or other action in connection with
which consent was given.

(d) Restrictions on redisclosure and use.
A person who receives patient informa-
tion under this section may redisclose
and use it only to carry out that per-
son’s official duties with regard to the
patient’s conditional release or other
action in connection with which the
consent was given.

Subpart D—Disclosures Without
Patient Consent

§2.51 Medical emergencies.

(a) General Rule. Under the proce-
dures required by paragraph (c) of this
section, patient identifying informa-
tion may be disclosed to medical per-
sonnel who have a need for information
about a patient for the purpose of
treating a condition which poses an im-
mediate threat to the health of any in-
dividual and which requires immediate
medical intervention.

(b) Special Rule. Patient identifying
information may be disclosed to med-
ical personnel of the Food and Drug
Administration (FDA) who assert a
reason to believe that the health of any
individual may be threatened by an
error in the manufacture, labeling, or
sale of a product under FDA jurisdic-
tion, and that the information will be
used for the exclusive purpose of noti-
fying patients or their physicians of
potential dangers.

(c) Procedures. Immediately following
disclosure, the program shall document
the disclosure in the patient’s records,
setting forth in writing:

(1) The name of the medical per-
sonnel to whom disclosure was made
and their affiliation with any health
care facility;

(2) The name of the individual mak-
ing the disclosure;

(3) The date and time of the disclo-
sure; and

(4) The nature of the emergency (or
error, if the report was to FDA).

(Approved by the Office of Management and
Budget under control number 0930-0099)
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§2.52 Research activities.

(a) Patient identifying information
may be disclosed for the purpose of
conducting scientific research if the
program director makes a determina-
tion that the recipient of the patient
identifying information:

(1) Is qualified to conduct the re-
search;

(2) Has a research protocol under
which the patient identifying informa-
tion:

(i) Will be maintained in accordance
with the security requirements of §2.16
of these regulations (or more stringent
requirements); and

(if) Will not be redisclosed except as
permitted under paragraph (b) of this
section; and

(3) Has provided a satisfactory writ-
ten statement that a group of three or
more individuals who are independent
of the research project has reviewed
the protocol and determined that:

(i) The rights and welfare of patients
will be adequately protected; and

(ii) The risks in disclosing patient
identifying information are outweighed
by the potential benefits of the re-
search.

(b) A person conducting research may
disclose patient identifying informa-
tion obtained under paragraph (a) of
this section only back to the program
from which that information was ob-
tained and may not identify any indi-
vidual patient in any report of that re-
search or otherwise disclose patient
identities.

[52 FR 21809, June 9, 1987, as amended at 52
FR 41997, Nov. 2, 1987]

§2.53 Audit and evaluation activities.

(a) Records not copied or removed. If
patient records are not copied or re-
moved, patient identifying information
may be disclosed in the course of a re-
view of records on program premises to
any person who agrees in writing to
comply with the limitations on re-
disclosure and use in paragraph (d) of
this section and who:

(1) Performs the audit or evaluation
activity on behalf of:

(i) Any Federal, State, or local gov-
ernmental agency which provides fi-
nancial assistance to the program or is
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authorized by law to regulate its ac-
tivities; or

(i) Any private person which pro-
vides financial assistance to the pro-
gram, which is a third party payer cov-
ering patients in the program, or which
is a peer review organization per-
forming a utilization or quality control
review; or

(2) Is determined by the program di-
rector to be qualified to conduct the
audit or evaluation activities.

(b) Copying or removal of records.
Records containing patient identifying
information may be copied or removed
from program premises by any person
who:

(1) Agrees in writing to:

(i) Maintain the patient identifying
information in accordance with the se-
curity requirements provided in §2.16
of these regulations (or more stringent
requirements);

(ii) Destroy all the patient identi-
fying information upon completion of
the audit or evaluation; and

(iii) Comply with the limitations on
disclosure and use in paragraph (d) of
this section; and

(2) Performs the audit or evaluation
activity on behalf of:

(i) Any Federal, State, or local gov-
ernmental agency which provides fi-
nancial assistance to the program or is
authorized by law to regulate its ac-
tivities; or

(i) Any private person which pro-
vides financial assistance to the pro-
gram, which is a third part payer cov-
ering patients in the program, or which
is a peer review organization per-
forming a utilization or quality control
review.

(c) Medicare or Medicaid audit or eval-
uation. (1) For purposes of Medicare or
Medicaid audit or evaluation under
this section, audit or evaluation in-
cludes a civil or administrative inves-
tigation of the program by any Fed-
eral, State, or local agency responsible
for oversight of the Medicare or Med-
icaid program and includes administra-
tive enforcement, against the program
by the agency, of any remedy author-
ized by law to be imposed as a result of
the findings of the investigation.

(2) Consistent with the definition of
program in §2.11, program includes an
employee of, or provider of medical
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services under, the program when the
employee or provider is the subject of a
civil investigation or administrative
remedy, as those terms are used in
paragraph (c)(1) of this section.

(3) If a disclosure to a person is au-
thorized under this section for a Medi-
care or Medicaid audit or evaluation,
including a civil investigation or ad-
ministrative remedy, as those terms
are used in paragraph (c)(1) of this sec-
tion, then a peer review organization
which obtains the information under
paragraph (a) or (b) may disclose the
information to that person but only for
purposes of Medicare or Medicaid audit
or evaluation.

(4) The provisions of this paragraph
do not authorize the agency, the pro-
gram, or any other person to disclose
or use patient identifying information
obtained during the audit or evaluation
for any purposes other than those nec-
essary to complete the Medicare or
Medicaid audit or evaluation activity
as specified in this paragraph.

(d) Limitations on disclosure and use.
Except as provided in paragraph (c) of
this section, patient identifying infor-
mation disclosed under this section
may be disclosed only back to the pro-
gram from which it was obtained and
used only to carry out an audit or eval-
uation purpose or to investigate or
prosecute criminal or other activities,
as authorized by a court order entered
under §2.66 of these regulations.

Subpart E—Court Orders
Authorizing Disclosure and Use

§2.61 Legal effect of order.

(a) Effect. An order of a court of com-
petent jurisdiction entered under this
subpart is a unique kind of court order.
Its only purpose is to authorize a dis-
closure or use of patient information
which would otherwise be prohibited by
42 U.S.C. 290ee-3, 42 U.S.C. 290dd-3 and
these regulations. Such an order does
not compel disclosure. A subpoena or a
similar legal mandate must be issued
in order to compel disclosure. This
mandate may be entered at the same
time as and accompany an authorizing
court order entered under these regula-
tions.
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(b) Examples. (1) A person holding
records subject to these regulations re-
ceives a subpoena for those records: a
response to the subpoena is not per-
mitted under the regulations unless an
authorizing court order is entered. The
person may not disclose the records in
response to the subpoena unless a court
of competent jurisdiction enters an au-
thorizing order under these regula-
tions.

(2) An authorizing court order is en-
tered under these regulations, but the
person authorized does not want to
make the disclosure. If there is no sub-
poena or other compulsory process or a
subpoena for the records has expired or
been quashed, that person may refuse
to make the disclosure. Upon the entry
of a valid subpoena or other compul-
sory process the person authorized to
disclose must disclose, unless there is a
valid legal defense to the process other
than the confidentiality restrictions of
these regulations.

[52 FR 21809, June 9, 1987; 52 FR 42061, Nov. 2,
1987]

§2.62 Order not applicable to records
disclosed without consent to re-
searchers, auditors and evaluators.

A court order under these regulations
may not authorize qualified personnel,
who have received patient identifying
information without consent for the
purpose of conducting research, audit
or evaluation, to disclose that informa-
tion or use it to conduct any criminal
investigation or prosecution of a pa-
tient. However, a court order under
§2.66 may authorize disclosure and use
of records to investigate or prosecute
qualified personnel holding the records.

§2.63 Confidential communications.

(a) A court order under these regula-
tions may authorize disclosure of con-
fidential communications made by a
patient to a program in the course of
diagnosis, treatment, or referral for
treatment only if:

(1) The disclosure is necessary to pro-
tect against an existing threat to life
or of serious bodily injury, including
circumstances which constitute sus-
pected child abuse and neglect and
verbal threats against third parties;

(2) The disclosure is necessary in con-
nection with investigation or prosecu-
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tion of an extremely serious crime,
such as one which directly threatens
loss of life or serious bodily injury, in-
cluding homicide, rape, Kkidnapping,
armed robbery, assault with a deadly
weapon, or child abuse and neglect; or

(3) The disclosure is in connection
with litigation or an administrative
proceeding in which the patient offers
testimony or other evidence pertaining
to the content of the confidential com-
munications.

(b) [Reserved]

§2.64 Procedures and criteria for or-
ders authorizing disclosures for
noncriminal purposes.

(a) Application. An order authorizing
the disclosure of patient records for
purposes other than criminal investiga-
tion or prosecution may be applied for
by any person having a legally recog-
nized interest in the disclosure which
is sought. The application may be filed
separately or as part of a pending civil
action in which it appears that the pa-
tient records are needed to provide evi-
dence. An application must use a ficti-
tious name, such as John Doe, to refer
to any patient and may not contain or
otherwise disclose any patient identi-
fying information unless the patient is
the applicant or has given a written
consent (meeting the requirements of
these regulations) to disclosure or the
court has ordered the record of the pro-
ceeding sealed from public scrunity.

(b) Notice. The patient and the person
holding the records from whom disclo-
sure is sought must be given:

(1) Adequate notice in a manner
which will not disclose patient identi-
fying information to other persons; and

(2) An opportunity to file a written
response to the application, or to ap-
pear in person, for the limited purpose
of providing evidence on the statutory
and regulatory criteria for the issuance
of the court order.

(c) Review of evidence: Conduct of
hearing. Any oral argument, review of
evidence, or hearing on the application
must be held in the judge’s chambers
or in some manner which ensures that
patient identifying information is not
disclosed to anyone other than a party
to the proceeding, the patient, or the
person holding the record, unless the
patient requests an open hearing in a
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manner which meets the written con-
sent requirements of these regulations.
The proceeding may include an exam-
ination by the judge of the patient
records referred to in the application.

(d) Criteria for entry of order. An order
under this section may be entered only
if the court determines that good cause
exists. To make this determination the
court must find that:

(1) Other ways of obtaining the infor-
mation are not available or would not
be effective; and

(2) The public interest and need for
the disclosure outweigh the potential
injury to the patient, the physician-pa-
tient relationship and the treatment
services.

(e) Content of order. An order author-
izing a disclosure must:

(1) Limit disclosure to those parts of
the patient’s record which are essential
to fulfill the objective of the order;

(2) Limit disclosure to those persons
whose need for information is the basis
for the order; and

(3) Include such other measures as
are necessary to limit disclosure for
the protection of the patient, the phy-
sician-patient relationship and the
treatment services; for example, seal-
ing from public scrutiny the record of
any proceeding for which disclosure of
a patient’s record has been ordered.

§2.65 Procedures and criteria for or-
ders authorizing disclosure and use
of records to criminally investigate
or prosecute patients.

(a) Application. An order authorizing
the disclosure or use of patient records
to criminally investigate or prosecute
a patient may be applied for by the per-
son holding the records or by any per-
son conducting investigative or pros-
ecutorial activities with respect to the
enforcement of criminal laws. The ap-
plication may be filed separately, as
part of an application for a subpoena or
other compulsory process, or in a pend-
ing criminal action. An application
must use a fictitious name such as
John Doe, to refer to any patient and
may not contain or otherwise disclose
patient identifying information unless
the court has ordered the record of the
proceeding sealed from public scrutiny.

(b) Notice and hearing. Unless an
order under §2.66 is sought with an
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order under this section, the person
holding the records must be given:

(1) Adequate notice (in a manner
which will not disclose patient identi-
fying information to third parties) of
an application by a person performing
a law enforcement function;

(2) An opportunity to appear and be
heard for the limited purpose of pro-
viding evidence on the statutory and
regulatory criteria for the issuance of
the court order; and

(3) An opportunity to be represented
by counsel independent of counsel for
an applicant who is a person per-
forming a law enforcement function.

(c) Review of evidence: Conduct of
hearings. Any oral argument, review of
evidence, or hearing on the application
shall be held in the judge’s chambers or
in some other manner which ensures
that patient identifying information is
not disclosed to anyone other than a
party to the proceedings, the patient,
or the person holding the records. The
proceeding may include an examina-
tion by the judge of the patient records
referred to in the application.

(d) Criteria. A court may authorize
the disclosure and use of patient
records for the purpose of conducting a
criminal investigation or prosecution
of a patient only if the court finds that
all of the following criteria are met:

(1) The crime involved is extremely
serious, such as one which causes or di-
rectly threatens loss of life or serious
bodily injury including homicide, rape,
kidnapping, armed robbery, assault
with a deadly weapon, and child abuse
and neglect.

(2) There is a reasonable likelihood
that the records will disclose informa-
tion of substantial value in the inves-
tigation or prosecution.

(3) Other ways of obtaining the infor-
mation are not available or would not
be effective.

(4) The potential injury to the pa-
tient, to the physician-patient rela-
tionship and to the ability of the pro-
gram to provide services to other pa-
tients is outweighed by the public in-
terest and the need for the disclosure.

(5) If the applicant is a person per-
forming a law enforcement function
that:

(i) The person holding the records has
been afforded the opportunity to be
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represented by
and

(i) Any person holding the records
which is an entity within Federal,
State, or local government has in fact
been represented by counsel inde-
pendent of the applicant.

(e) Content of order. Any order au-
thorizing a disclosure or use of patient
records under this section must:

(1) Limit disclosure and use to those
parts of the patient’s record which are
essential to fulfill the objective of the
order;

(2) Limit disclosure to those law en-
forcement and prosecutorial officials
who are responsible for, or are con-
ducting, the investigation or prosecu-
tion, and limit their use of the records
to investigation and prosecution of ex-
tremely serious crime or suspected
crime specified in the application; and

(3) Include such other measures as
are necessary to limit disclosure and
use to the fulfillment of only that pub-
lic interest and need found by the
court.

[52 FR 21809, June 9, 1987; 52 FR 42061, Nov. 2,
1987]

independent counsel;

§2.66 Procedures and criteria for or-
ders authorizing disclosure and use
of records to investigate or pros-
ecute a program or the person hold-
ing the records.

(a) Application. (1) An order author-
izing the disclosure or use of patient
records to criminally or administra-
tively investigate or prosecute a pro-
gram or the person holding the records
(or employees or agents of that pro-
gram or person) may be applied for by
any administrative, regulatory, super-
visory, investigative, law enforcement,
or prosecutorial agency having juris-
diction over the program’s or person’s
activities.

(2) The application may be filed sepa-
rately or as part of a pending civil or
criminal action against a program or
the person holding the records (or
agents or employees of the program or
person) in which it appears that the pa-
tient records are needed to provide ma-
terial evidence. The application must
use a fictitious name, such as John
Doe, to refer to any patient and may
not contain or otherwise disclose any
patient identifying information unless
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the court has ordered the record of the
proceeding sealed from public scrutiny
or the patient has given a written con-
sent (meeting the requirements of §2.31
of these regulations) to that disclosure.

(b) Notice not required. An application
under this section may, in the discre-
tion of the court, be granted without
notice. Although no express notice is
required to the program, to the person
holding the records, or to any patient
whose records are to be disclosed, upon
implementation of an order so granted
any of the above persons must be af-
forded an opportunity to seek revoca-
tion or amendment of that order, lim-
ited to the presentation of evidence on
the statutory and regulatory criteria
for the issuance of the court order.

(c) Requirements for order. An order
under this section must be entered in
accordance with, and comply with the
requirements of, paragraphs (d) and (e)
of §2.64 of these regulations.

(d) Limitations on disclosure and use of
patient identifying information: (1) An
order entered under this section must
require the deletion of patient identi-
fying information from any documents
made available to the public.

(2) No information obtained under
this section may be used to conduct
any investigation or prosecution of a
patient, or be used as the basis for an
application for an order under §2.65 of
these regulations.

§2.67 Orders authorizing the use of
undercover agents and informants
to criminally investigate employees
or agents of a program.

(a) Application. A court order author-
izing the placement of an undercover
agent or informant in a program as an
employee or patient may be applied for
by any law enforcement or prosecu-
torial agency which has reason to be-
lieve that employees or agents of the
program are engaged in criminal mis-
conduct.

(b) Notice. The program director must
be given adequate notice of the appli-
cation and an opportunity to appear
and be heard (for the limited purpose of
providing evidence on the statutory
and regulatory criteria for the issuance
of the court order), unless the applica-
tion asserts a belief that:
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(1) The program director is involved
in the criminal activities to be inves-
tigated by the undercover agent or in-
formant; or

(2) The program director will inten-
tionally or unintentionally disclose the
proposed placement of an undercover
agent or informant to the employees or
agents who are suspected of criminal
activities.

(c) Criteria. An order under this sec-
tion may be entered only if the court
determines that good cause exists. To
make this determination the court
must find:

(1) There is reason to believe that an
employee or agent of the program is
engaged in criminal activity;

(2) Other ways of obtaining evidence
of this criminal activity are not avail-
able or would not be effective; and

(3) The public interest and need for
the placement of an undercover agent
or informant in the program outweigh
the potential injury to patients of the
program, physician-patient relation-
ships and the treatment services.

(d) Content of order. An order author-
izing the placement of an undercover
agent or informant in a program must:

(1) Specifically authorize the place-
ment of an undercover agent or an in-
formant;

(2) Limit the total period of the
placement to six months;

(3) Prohibit the undercover agent or
informant from disclosing any patient
identifying information obtained from
the placement except as necessary to
criminally investigate or prosecute
employees or agents of the program;
and

(4) Include any other measures which
are appropriate to limit any potential
disruption of the program by the place-
ment and any potential for a real or
apparent breach of patient confiden-
tiality; for example, sealing from pub-
lic scrutiny the record of any pro-
ceeding for which disclosure of a pa-
tient’s record has been ordered.

(e) Limitation on use of information. No
information obtained by an undercover
agent or informant placed under this
section may be used to criminally in-
vestigate or prosecute any patient or
as the basis for an application for an
order under §2.65 of these regulations.
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PART 2a—PROTECTION OF
IDENTITY—RESEARCH SUBJECTS

Sec.

2a.1 Applicability.

2a.2 Definitions.

2a.3 Application; coordination.

2a.4 Contents of application; in general.
2a.5 Contents of application; research

projects in which drugs will be adminis-
tered.

Issuance of Confidentiality Certifi-
cates; single project limitation.
2a.7 Effect of Confidentiality Certificate.
2a.8 Termination.

AUTHORITY: Sec. 3(a), Pub. L. 91-513 as
amended by sec. 122(b), Pub. L. 93-282; 84
Stat. 1241 (42 U.S.C. 242a(a)), as amended by
88 Stat. 132.

SOURCE: 44 FR 20384, Apr. 4, 1979, unless
otherwise noted.

2a.6

§2a.1 Applicability.

(a) Section 303(a) of the Public
Health Service Act (42 U.S.C. 242a(a))
provides that “[tlhe Secretary [of
Health and Human Services] may au-
thorize persons engaged in research on
mental health, including research on
the use and effect of alcohol and other
psychoactive drugs, to protect the pri-
vacy of individuals who are the subject
of such research by withholding from
all persons not connected with the con-
duct of such research the names or
other identifying characteristics of
such individuals. Persons so authorized
to protect the privacy of such individ-
uals may not be compelled in any Fed-
eral, State, or local civil, criminal, ad-
ministrative, legislative, or other pro-
ceedings to identify such individuals.”
The regulations in this part establish
procedures under which any person en-
gaged in research on mental health in-
cluding research on the use and effect
of alcohol and other psychoactive
drugs (whether or not the research is
federally funded) may, subject to the
exceptions set forth in paragraph (b) of
this section, apply for such an author-
ization of confidentiality.

(b) These regulations do not apply to:

(1) Authorizations of confidentiality
for research requiring an Investiga-
tional New Drug exemption under sec-
tion 505(i) of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 355(i)) or to
approved new drugs, such as metha-
done, requiring continuation of long-



Public Health Service, HHS

term studies, records, and reports. At-
tention is called to 21 CFR 291.505(g) re-
lating to authorizations of confiden-
tiality for patient records maintained
by methadone treatment programs.

(2) Authorizations of confidentiality
for research which are related to law
enforcement activities or otherwise
within the purview of the Attorney
General’s authority to issue authoriza-
tions of confidentiality pursuant to
section 502(c) of the Controlled Sub-
stances Act (21 U.S.C. 872(c)) and 21
CFR 1316.21.

(c) The Secretary’s regulations on
confidentiality of alcohol and drug
abuse patient records (42 CFR part 2)
and the regulations of this part may, in
some instances, concurrently cover the
same transaction. As explained in 42
CFR 2.24 and 2.24-1, 42 CFR part 2 re-
stricts voluntary disclosures of infor-
mation from applicable patient records
while a Confidentiality Certificate
issued pursuant to the regulations of
this part protects a person engaged in
applicable research from being com-
pelled to disclose identifying charac-
teristics of individuals who are the sub-
ject of such research.

§2a.2 Definitions.

(a) Secretary means the Secretary of
Health and Human Services and any
other officer or employee of the De-
partment of Health and Human Serv-
ices to whom the authority involved
has been delegated.

(b) Person means any individual, cor-
poration, government, or governmental
subdivision or agency, business trust,
partnership, association, or other legal
entity.

(c) Research means systematic study
directed toward new or fuller knowl-
edge and understanding of the subject
studied. The term includes, but is not
limited to, behavioral science studies,
surveys, evaluations, and clinical in-
vestigations.

(d) Drug has the meaning given that
term by section 201(g)(1) of the Federal
Food, Drug, and Cosmetic Act (21
U.S.C. 321(9)(1)).

(e) Controlled drug means a drug
which is included in schedule I, II, 111,
1V, or V of part B of the Controlled
Substances Act (21 U.S.C. 811-812).

27

§2a.3

(f) Administer refers to the direct ap-
plication of a drug to the body of a
human research subject, whether such
application be by injection, inhalation,
ingestion, or any other means, by (1) a
qualified person engaged in research
(or, in his or her presence, by his or her
authorized agent), or (2) a research sub-
ject in accordance with instructions of
a qualified person engaged in research,
whether or not in the presence of a
qualified person engaged in research.

(g9) ldentifying characteristics refers to
the name, address, any identifying
number, fingerprints, voiceprints, pho-
tographs or any other item or combina-
tion of data about a research subject
which could reasonably lead directly or
indirectly by reference to other infor-
mation to identification of that re-
search subject.

(h) Psychoactive drug means, in addi-
tion to alcohol, any drug which has as
its principal action an effect on
thought, mood, or behavior.

§2a.3 Application; coordination.

(a) Any person engaged in (or who in-
tends to engage in) the research to
which this part applies, who desires au-
thorization to withhold the names and
other identifying characteristics of in-
dividuals who are the subject of such
research from any person or authority
not connected with the conduct of such
research may apply to the Office of the
Director, National Institute on Drug
Abuse, the Office of the Director, Na-
tional Institute of Mental Health, or
the Office of the Director, National In-
stitute on Alcohol Abuse and Alco-
holism, 5600 Fishers Lane, Rockville,
Maryland 20857 for an authorization of
confidentiality.

(b) If there is uncertainty with re-
gard to which Institute is appropriate
or if the research project falls within
the purview of more than one Institute,
an application need be submitted only
to one Institute. Persons who are un-
certain with regard to the applicability
of these regulations to a particular
type of research may apply for an au-
thorization of confidentiality under the
regulations of this part to one of the
Institutes. Requests which are within
the scope of the authorities described
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in §2a.1(b) will be forwarded to the ap-
propriate agency for consideration and
the person will be advised accordingly.

(c) An application may accompany,
precede, or follow the sumission of a
request for DHHS grant or contract as-
sistance, though it is not necessary to
request DHHS grant or contract assist-
ance in order to apply for a Confiden-
tiality Certificate. If a person has pre-
viously submitted any information re-
quired in this part in connection with a
DHHS grant or contract, he or she may
substitute a copy of information thus
submitted, if the information is cur-
rent and accurate. If a person requests
a Confidentiality Certificate at the
same time he or she submits an appli-
cation for DHHS grant or contract as-
sistance, the application for a Con-
fidentiality Certificate may refer to
the pertinent section(s) of the DHHS
grant or contract application which
provide(s) the information required to
be submitted under this part. (See
§§2a.4 and 2a.5.)

(d) A separate application is required
for each research project for which an
authorization of confidentiality is re-
quested.

§2a.4 Contents of application; in gen-
eral.

In addition to any other pertinent in-
formation which the Secretary may re-
quire, each application for an author-
ization of confidentiality for a research
project shall contain:

(a) The name and address of the indi-
vidual primarily responsible for the
conduct of the research and the spon-
sor or institution with which he or she
is affiliated, if any. Any application
from a person affiliated with an insti-
tution will be considered only if it con-
tains or is accompanied by documenta-
tion of institutional approval. This
documentation may consist of a writ-
ten statement signed by a responsible
official of the institution or of a copy
of or reference to a valid certification
submitted in accordance with 45 CFR
part 46.

(b) The location of the research proj-
ect and a description of the facilities
available for conducting the research,
including the name and address of any
hospital, institution, or clinical labora-
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tory facility to be utilized in connec-
tion with the research.

(c) The names, addresses, and sum-
maries of the scientific or other appro-
priate training and experience of all
personnel having major responsibilities
in the research project and the training
and experience requirements for major
positions not yet filled.

(d) An outline of the research pro-
tocol for the project including a clear
and concise statement of the purpose
and rationale of the research project
and the general research methods to be
used.

(e) The date on which research will
begin or has begun and the estimated
date for completion of the project.

(f) A specific request, signed by the
individual primarily responsible for the
conduct of the research, for authority
to withhold the names and other iden-
tifying characteristics of the research
subjects and the reasons supporting
such request.

(@) An assurance (1) From persons
making application for a Confiden-
tiality Certificate for a research
project for which DHHS grant or con-
tract support is received or sought that
they will comply with all the require-
ments of 45 CFR part 46, ‘‘Protection of
Human Subjects,” or

(2) From all other persons making
application that they will comply with
the informed consent requirements of
45 CFR 46.103(c) and document legally
effective informed consent in a manner
consistent with the principles stated in
45 CFR 46.110, if it is determined by the
Secretary, on the basis of information
submitted by the person making appli-
cation, that subjects will be placed at
risk. If a modification of paragraphs (a)
or (b) of 45 CFR 46.110 is to be used, as
permitted under paragraph (c) of that
section, the applicant will describe the
proposed modification and submit it
for approval by the Secretary.

(h) An assurance that if an authoriza-
tion of confidentiality is given it will
not be represented as an endorsement
of the research project by the Sec-
retary or used to coerce individuals to
participate in the research project.

(i) An assurance that any person who
is authorized by the Secretary to pro-
tect the privacy of research subjects
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will use that authority to refuse to dis-
close identifying characteristics of re-
search subjects in any Federal, State,
or local civil, criminal, administrative,
legislative, or other proceedings to
compel disclosure of the identifying
characteristics of research subjects.

() An assurance that all research
subjects who participate in the project
during the period the Confidentiality
Certificate is in effect will be informed
that:

(1) A Confidentiality Certificate has
been issued;

(2) The persons authorized by the
Confidentiality Certificate to protect
the identity of research subjects may
not be compelled to identify research
subjects in any civil, criminal, admin-

istrative, legislative, or other pro-
ceedings whether Federal, State, or
local,

(3) If any of the following conditions
exist the Confidentiality Certificate
does not authorize any person to which
it applies to refuse to reveal identi-
fying information concerning research
subjects:

(i) The subject consents in writing to
disclosure of identifying information,

(ii) Release is required by the Federal
Food, Drug, and Cosmetic Act (21
U.S.C. 301) or regulations promulgated
thereunder (title 21, Code of Federal
Regulations), or

(iii) Authorized personnel of DHHS
request identifying information for
audit or program evaluation of a re-
search project funded by DHHS or for
investigation of DHHS grantees or con-
tractors and their employees or agents
carrying out such a project. (See
§2a.7(b));

(4) The Confidentiality Certificate
does not govern the voluntary disclo-
sure of identifying characteristics of
research subjects;

(5) The Confidentiality Certificate
does not represent an endorsement of
the research project by the Secretary.

(k) An assurance that all research
subjects who enter the project after the
termination of the Confidentiality Cer-
tificate will be informed that the au-
thorization of confidentiality has
ended and that the persons authorized
to protect the identity of research sub-
jects by the Confidentiality Certificate
may not rely on the Certificate to
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refuse to disclose identifying charac-
teristics of research subjects who were
not participants in the project during
the period the Certificate was in effect.
(See §2a.8(c)).

§2a.5 Contents of application; re-
search projects in which drugs will
be administered.

(a) In addition to the information re-
quired by §2a.4 and any other pertinent
information which the Secretary may
require, each application for an author-
ization of confidentiality for a research
project which involves the admin-
istering of a drug shall contain:

(1) Identification of the drugs to be
administered in the research project
and a description of the methods for
such administration, which shall in-
clude a statement of the dosages to be
administered to the research subjects;

(2) Evidence that individuals who ad-
minister drugs are authorized to do so
under applicable Federal and State
law; and

(3) In the case of a controlled drug, a
copy of the Drug Enforcement Admin-
istration Certificate of Registration
(BND Form 223) under which the re-
search project will be conducted.

(b) An application for an authoriza-
tion of confidentiality with respect to
a research project which involves the
administering of a controlled drug may
include a request for exemption of per-
sons engaged in the research from
State or Federal prosecution for pos-
session, distribution, and dispensing of
controlled drugs as authorized under
section 502(d) of the Controlled Sub-
stances Act (21 U.S.C. 872(d)) and 21
CFR 1316.22. If the request is in such
form, and is supported by such infor-
mation, as is required by 21 CFR
1316.22, the Secretary will forward it,
together with his or her recommenda-
tion that such request be approved or
disapproved, for the consideration of
the Administrator of the Drug Enforce-
ment Administration.

§2a.6 Issuance of Confidentiality Cer-
tificates; single project limitation.

(a) In reviewing the information pro-
vided in the application for a Confiden-
tiality Certificate, the Secretary will
take into account:
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(1) The scientific or other appropriate
training and experience of all per-
sonnel having major responsibilities in
the research project;

(2) Whether the project constitutes
bona fide ‘“‘research’ which is within
the scope of the regulations of this
part; and

(3) Such other factors as he or she
may consider necessary and appro-
priate. All applications for Confiden-
tiality Certificates shall be evaluated
by the Secretary through such officers
and employees of the Department and
such experts or consultants engaged for
this purpose as he or she determines to
be appropriate.

(b) After consideration and evalua-
tion of an application for an authoriza-
tion of confidentiality, the Secretary
will either issue a Confidentiality Cer-
tificate or a letter denying a Confiden-
tiality Certificate, which will set forth
the reasons for such denial, or will re-
quest additional information from the
person making application. The Con-
fidentiality Certificate will include:

(1) The name and address of the per-
son making application;

(2) The name and address of the indi-
vidual primarily responsible for con-
ducting the research, if such individual
is not the person making application;

(3) The location of the research proj-
ect;

(4) A brief description of the research
project;

(5) A statement that the Certificate
does not represent an endorsement of
the research project by the Secretary;

(6) The Drug Enforcement Adminis-
tration registration number for the
project, if any; and

(7) The date or event upon which the
Confidentiality Certificate becomes ef-
fective, which shall not be before the
later of either the commencement of
the research project or the date of
issuance of the Certificate, and the
date or event upon which the Certifi-
cate will expire.

(c) A Confidentiality Certificate is
not transferable and is effective only
with respect to the names and other
identifying characteristics of those in-
dividuals who are the subjects of the
single research project specified in the
Confidentiality Certificate. The recipi-
ent of a Confidentiality Certificate
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shall, within 15 days of any completion
or discontinuance of the research
project which occurs prior to the expi-
ration date set forth in the Certificate,
provide written notification to the Di-
rector of the Institute to which appli-
cation was made. If the recipient deter-
mines that the research project will
not be completed by the expiration
date set forth in the Confidentiality
Certificate he or she may submit a
written request for an extension of the
expiration date which shall include a
justification for such extension and a
revised estimate of the date for com-
pletion of the project. Upon approval of
such a request, the Secretary will issue
an amended Confidentiality Certifi-
cate.

(d) The protection afforded by a Con-
fidentiality Certificate does not extend
to significant changes in the research
project as it is described in the applica-
tion for such Certificate (e.g., changes
in the personnel having major respon-
sibilities in the research project, major
changes in the scope or direction of the
research protocol, or changes in the
drugs to be administered and the per-
sons who will administer them). The
recipient of a Confidentiality Certifi-
cate shall notify the Director of the In-
stitute to which application was made
of any proposal for such a significant
change by submitting an amended ap-
plication for a Confidentiality Certifi-
cate in the same form and manner as
an original application. On the basis of
such application and other pertinent
information the Secretary will either:

(1) Approve the amended application
and issue an amended Confidentiality
Certificate together with a Notice of
Cancellation terminating original the
Confidentiality Certificate in accord-
ance with §2a.8; or

(2) Disapprove the amended applica-
tion and notify the applicant in writing
that adoption of the proposed signifi-
cant changes will result in the issuance
of a Notice of Cancellation terminating
the original Confidentiality Certificate
in accordance with §2a.8.

§2a.7 Effect of Confidentiality Certifi-
cate.

(a) A Confidentiality Certificate au-

thorizes the withholding of the names

and other identifying characteristics of
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individuals who participate as subjects
in the research project specified in the
Certificate while the Certificate is in
effect. The authorization applies to all
persons who, in the performance of
their duties in connection with the re-
search project, have access to informa-
tion which would identify the subjects
of the research. Persons so authorized
may not, at any time, be compelled in
any Federal, State, or local civil,
criminal, administrative, legislative,
or other proceedings to identify the re-
search subjects encompassed by the
Certificate, except in those cir-
cumstances specified in paragraph (b)
of this section.

(b) A Confidentiality Certificate
granted under this part does not au-
thorize any person to refuse to reveal
the name or other identifying charac-
teristics of any research subject in the
following circumstances:

(1) The subject (or, if he or she is le-
gally incompetent, his or her guardian)
consents, in writing, to the disclosure
of such information,

(2) Authorized personnel of DHHS re-
quest such information for audit or
program evaluation of a research
project funded by DHHS or for inves-
tigation of DHHS grantees or contrac-
tors and their employees or agents car-
rying out such a project. (See 45 CFR
5.71 for confidentiality standards im-
posed on such DHHS personnel), or

(3) Release of such information is re-
quired by the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 301) or the reg-
ulations promulgated thereunder (title
21, Code of Federal Regulations).

(c) Neither a Confidentiality Certifi-
cate nor the regulations of this part
govern the voluntary disclosure of
identifying characteristics of research
subjects.

§2a.8 Termination.

(a) A Confidentiality Certificate is in
effect from the date of its issuance
until the effective date of its termi-
nation. The effective date of termi-
nation shall be the earlier of:

(1) The expiration date set forth in
the Confidentiality Certificate; or

(2) Ten days from the date of mailing
a Notice of Cancellation to the appli-
cant, pursuant to a determination by
the Secretary that the research project
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has been completed or discontinued or
that retention of the Confidentiality
Certificate is otherwise no longer nec-
essary or desirable.

(b) A Notice of Cancellation shall in-
clude: an identification of the Con-
fidentiality Certificate to which it ap-
plies; the effective date of its termi-
nation; and the grounds for cancella-
tion. Upon receipt of a Notice of Can-
cellation the applicant shall return the
Confidentiality Certificate to the Sec-
retary.

() Any termination of a Confiden-
tiality Certificate pursuant to this sec-
tion is operative only with respect to
the names and other identifying char-
acteristics of individuals who begin
their participation as research subjects
after the effective date of such termi-
nation. (See §2a.4(k) requiring re-
searchers to notify subjects who enter
the project after the termination of the
Confidentiality Certificate of termi-
nation of the Certificate). The protec-
tion afforded by a Confidentiality Cer-
tificate is permanent with respect to
subjects who participated in research
during any time the authorization was
in effect.

PART 3 [RESERVED]

PART 4—NATIONAL LIBRARY OF
MEDICINE

Sec.

4.1 Programs to which these regulations
apply.

4.2 Definitions.

4.3 Purpose of the Library.

4.4 Use of Library facilities.

4.5 Use of materials from the collections.

4.6 Reference, bibliographic, reproduction,
and consultation services.

4.7 Fees.

4.8 Publication of the Library and informa-
tion about the Library.

AUTHORITY: 42 U.S.C. 216, 286.

SOURCE: 56 FR 29188, June 26, 1991, unless
otherwise noted.

§4.1 Programs to which these regula-
tions apply.

(a) The regulations of this part gov-
ern access to the National Library of
Medicine’s facilities and library collec-
tions and the availability of its biblio-
graphic, reproduction, reference, and
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related services. These functions are
performed by the Library directly for
the benefit of the general public and
health-sciences professionals as re-
quired by sections 465(b) (3)-(6) of the
Act (42 U.S.C. 286(b) (3)—(6)).

(b) The regulations of this part do
not apply to:

(1) The Library’s internal functions
relating to the acquisition and preser-
vation of materials and the organiza-
tion of these materials as required by
sections 465(b) (1) and (2) of the Act (42
U.S.C. 286(b) (1) and (2)).

(2) The availability of ‘‘records”
under the Freedom of Information Act
or the Privacy Act of 1974 (5 U.S.C. 552,
552a). These matters are covered in 45
CFR parts 5 and 5b.

(3) Federal assistance for medical li-
braries and other purposes which are
authorized by sections 469-477 of the
Act (42 U.S.C. 286b to 286b-8). (See parts
59a, 61 and 64 of this chapter.)

(4) The availability of facilities, col-
lections, and related services of Re-
gional Medical Libraries established or
maintained under the authority in sec-
tion 475 of the Act (42 U.S.C. 286b-6).
(See part 59a, subpart B of this chap-
ter.)

§4.2 Definitions.

As used in this part:

Act means the Public Health Service
Act, as amended (42 U.S.C. 201 et seq.).

Collections means all books, periodi-
cals, prints, audiovisual materials,
films, videotapes, recordings, manu-
scripts, and other resource materials of
the library. It does not include data
processing tapes or programs used sole-
ly for internal processing activities to
generate reference materials, nor does
it include “‘records’ of the Library as
defined in 45 CFR 5.5. Records of the
Library are available in accordance
with the regulations under the Free-
dom of Information Act and Privacy
Act of 1974. (See 45 CFR parts 5 and 5b.)

Director means the Director of the
National Library of Medicine or the Di-
rector’s delegate.

Health-sciences professional means any
person engaged in: (1) The administra-
tion of health activities; (2) the provi-
sion of health services; or (3) research,
teaching, or education concerned with
the advancement of medicine or other
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sciences related to health or improve-
ment of the public health.

Historical collection means: (1) Mate-
rials in the collections published or
printed prior to 1914; (2) manuscripts
and prints; (3) the archival film collec-
tion; and (4) other materials of the col-
lections which, because of age, or
unique or unusual value, require spe-
cial handling, storage, or protection for
their preservation, as determined by
the Director.

Library means the National Library
of Medicine, established by section 465
of the Act (42 U.S.C. 286).

Regional Medical Library means a
medical library established or main-
tained as a regional medical library
under section 475 of the Act (42 U.S.C.
286b-6).

§4.3 Purpose of the Library.

The purpose of the Library is to as-
sist the advancement of medical and
related sciences and aid the dissemina-
tion and exchange of scientific and
other information important to the
progress of medicine and the public
health. The Library acquires and main-
tains library materials pertinent to
medicine, including audiovisual mate-
rials; compiles, publishes, and dissemi-
nates catalogs, indices, and bibliog-
raphies of these materials, as appro-
priate; makes available materials,
through loan or otherwise; provides
reference and other assistance to re-
search; and engages in other activities
in furtherance of this purpose.

§4.4 Use of Library facilities.

(a) General. The Library facilities are
available to any person seeking to
make use of the collections. The Direc-
tor may prescribe reasonable rules to
assure the most effective use of facili-
ties by health-sciences professionals
and to protect the collections from
misuse or damage. These rules must be
consistent with the regulations in this
part and applicable Department regula-
tions and policies on nondiscrimina-
tion.

(b) Reading rooms. Public reading
rooms are available for obtaining and
reading materials from the collections.
The Director may prescribe reasonable
rules designed to provide adequate
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reading space and orderly conditions
and procedures.

(c) Study rooms. Upon request a lim-
ited number of study rooms may be
made available to individuals requiring
extensive use of Library materials. Re-
quests for study rooms shall be ad-
dressed in writing to the Director. The
Director shall give priority, in the fol-
lowing order, for study room use to:

(1) Persons engaged in ‘“‘special sci-
entific projects’” under section 473 of
the Act (42 U.S.C. 286b-4),

(2) Health-sciences professionals, and

(3) The general public.

§4.5 Use of materials from the collec-
tions.

(@) Unrestricted materials. Except as
otherwise provided in this section, ma-
terials from the collections are gen-
erally available to any interested per-
son only in facilities provided by the
Library for this purpose. The Director
may prescribe additional reasonable
rules to assure the most effective use
of the Library’s resources by health-
sciences professionals and to protect
the collections from misuse or damage.
The rules must be consistent with the
regulations in this part and applicable
Department regulations and policies on
nondiscrimination. Materials in the
collections are available upon each re-
quest which assures, to the Director’s
satisfaction, that the materials will be
safeguarded from misuse, damage, loss,
or misappropriation, and will be re-
turned promptly after use or upon re-
quest of the Library.

(b) Restricted materials—(1) Historical
collection. Materials from the historical
collection are available only as the Di-
rector may permit to assure their max-
imum preservation and protection.
Copies of these materials may be made
available in the form of microfilm and
other copies, for which reasonable fees
may be charged.

(2) Gifts. Materials in the collections
are available only in accordance with
any limitations imposed as a condition
of the acquisition of those materials,
whether the acquisition was by gift or
purchase.

(c) Loans—(1) General. Requests for
loans of materials must assure the Li-
brary that (i) the materials will be
safeguarded from misuse, damage, loss,
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or misappropriation and (ii) the mate-
rials will be returned promptly after
use or upon request of the Library. The
Library may provide copies in lieu of
original materials, which need not be
returned unless otherwise stated at the
time of the loan.

(2) Loans of audiovisual materials.
Audiovisual materials are available for
loan under the same general terms as
printed materials.

(3) Loans to other libraries. Upon re-
quest materials or copies are available
for use through libraries of public or
private agencies or institutions. The
requesting library must assure that it
has first exhausted its own collection
resources, those of other local libraries
in the geographic area, and those of the
Regional Medical Library network (in-
cluding Regional and Resource Librar-
ies) before making a request for a loan.

(4) Loans to health-sciences profes-
sionals. The Director may make loans
of materials directly to health-sciences
professionals. An individual wishing a
loan of library materials must assure
to the satisfaction of the Director that
the individual is geographically iso-
lated, in terms of distance or available
transportation, from medical lit-
erature resources likely to contain the
desired material.

(Approved by the Office of Management and
Budget under control number 0925-0276)

§4.6 Reference, bibliographic, repro-
duction, and consultation services.

(a) General. To the extent resources
permit, the Library will make avail-
able, upon request, reference, biblio-
graphic, reproduction, and consulta-
tion services. Priority will be given to
requests from health-sciences profes-
sionals for services not reasonably
available through local or regional li-
braries.

(b) Specialized bibliographic services.
The Director may provide bibliog-
raphies on individually selected med-
ical or scientific topics upon request
where it is consistent with the Li-
brary’s purpose. The Director may pub-
lish and make available for general dis-
tribution by the Library, bibliographic
searches determined to be of general
interest. The Library may also produce
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and distribute a limited number of bib-
liographies on topics of general inter-
est to public or nonprofit health-re-
lated professional societies, research
organizations, and other group users.
These bibliographies may be produced
on a regularly recurring or intermit-
tent basis under contract between the
Library and public or nonprofit agen-
cies, when determined in each case by
the Director to be necessary to assure
more effective distribution of the bib-
liographic information.

(c) Information retrieval system com-
puter tapes. To the extent Library re-
sources permit and in order to further
the Library’s purpose, the Director
may make available upon request by
agencies, organizations, and institu-
tions copies of all or part of the Li-
brary’s magnetic tapes.

§4.7 Fees.

The Director may charge reasonable
fees for any service provided by the Li-
brary under this part, in accordance
with a schedule available at the Li-
brary upon request, which are designed
to recover all or a portion of the cost
to the Library of providing the service.

§4.8 Publication of the Library and in-
formation about the Library.

Lists of bibliographies, Library publi-
cations sold by the Government Print-
ing Office, necessary application forms,
and other information concerning the
organization, operation, functions, and
services of the Library, are available
from the National Library of Medicine,
Bethesda, Maryland 20894.

PART 5—DESIGNATION OF HEALTH
PROFESSIONAL(S) SHORTAGE
AREAS

Sec.

5.1 Purpose.

5.2 Definitions.

5.3 Procedures for designation of health
professional(s) shortage areas.

5.4 Notification and publication of designa-
tions and withdrawals.

APPENDIX A TO PART 5—CRITERIA FOR DES-
IGNATION OF AREAS HAVING SHORTAGES OF
PRIMARY MEDICAL CARE PROFESSIONAL(S)

APPENDIX B TO PART 5—CRITERIA FOR DES-
IGNATION OF AREAS HAVING SHORTAGES OF
DENTAL PROFESSIONAL(S)
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APPENDIX C TO PART 5—CRITERIA FOR DEs-
IGNATION OF AREAS HAVING SHORTAGES OF
MENTAL HEALTH PROFESSIONALS

APPENDIX D TO PART 5—CRITERIA FOR DES-
IGNATION OF AREAS HAVING SHORTAGES OF
VISION CARE PROFESSIONAL(S)

APPENDIX E TO PART 5—CRITERIA FOR DEs-
IGNATION OF AREAS HAVING SHORTAGES OF
PODIATRIC PROFESSIONAL(S)

APPENDIX F TO PART 5—CRITERIA FOR DES-
IGNATION OF AREAS HAVING SHORTAGES OF
PHARMACY PROFESSIONAL(S)

APPENDIX G TO PART 5—CRITERIA FOR DEs-
IGNATION OF AREAS HAVING SHORTAGES OF
VETERINARY PROFESSIONAL(S)

AUTHORITY: Sec. 215 of the Public Health
Service Act, 58 Stat. 690 (42 U.S.C. 216); sec.
332 of the Public Health Service Act, 90 Stat.
2270-2272 (42 U.S.C. 254e).

SOURCE: 45 FR 76000, Nov. 17, 1980, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 5 appear at 57 FR 2480, Jan. 22, 1992.

§5.1 Purpose.

These regulations establish criteria
and procedures for the designation of
geographic areas, population groups,
medical facilities, and other public fa-
cilities, in the States, as health profes-
sional(s) shortage areas.

§5.2 Definitions.

Act means the Public Health Service
Act, as amended.

Health professional(s) shortage area
means any of the following which the
Secretary determines has a shortage of
health professional(s): (1) An urban or
rural area (which need not conform to
the geographic boundaries of a polit-
ical subdivision and which is a rational
area for the delivery of health serv-
ices); (2) a population group; or (3) a
public or nonprofit private medical fa-
cility.

Health service area means a health
service area whose boundaries have
been designated by the Secretary,
under section 1511 of the Act, for pur-
poses of health planning activities.

Health systems agency or HSA means
the health systems agency designated,
under section 1515 of the Act, to carry
out health planning activities for a
specific health service area.

Medical facility means a facility for
the delivery of health services and in-
cludes: (1) A community health center,
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public health center, outpatient med-
ical facility, or community mental
health center; (2) a hospital, State
mental hospital, facility for long-term
care, or rehabilitation facility; (3) a
migrant health center or an Indian
Health service facility; (4) a facility for
delivery of health services to inmates
in a U.S. penal or correctional institu-
tion (under section 323 of the Act) or a
State correctional institution; (5) a
Public Health Service medical facility
(used in connection with the delivery
of health services under section 320,
321, 322, 324, 325, or 326 of the Act); or
(6) any other Federal medical facility.

Metropolitan area means an area
which has been designated by the Of-
fice of Management and Budget as a
standard metropolitan statistical area
(SMSA). All other areas are ‘“‘non-met-
ropolitan areas.”

Poverty level means the povery level
as defined by the Bureau of the Census,
using the poverty index adopted by a
Federal Interagency Committee in 1969,
and updated each year to reflect
changes in the Consumer Price Index.

Secretary means the Secretary of
Health and Human Services and any
other officer or employee of the De-
partment to whom the authority in-
volved has been delegated.

State includes, in addition to the sev-
eral States, the District of Columbia,
the Commonwealth of Puerto Rico, the
Northern Mariana Islands, the Virgin
Islands, Guam, American Samoa, and
the Trust Territory of the Pacific Is-
lands.

State health planning and development
agency or SHPDA means a State health
planning and development agency des-
ignated under section 1521 of the Act.

§5.3 Procedures for designation of
health professional(s) shortage
areas.

(a) Using data available to the De-
partment from national, State, and
local sources and based upon the cri-
teria in the appendices to this part, the
Department will annually prepare list-
ings (by State and health service area)
of currently designated health profes-
sional(s) shortage areas and potentially
designatable areas, together with ap-
propriate related data available to the
Department. Relevant portions of this
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material will then be forwarded to each
health systems agency, State health
planning and development agency, and
Governor, who will be asked to review
the listings for their State, correct any
errors of which they are aware, and
offer their recommendations, if any,
within 90 days, as to which geographic
areas, population groups, and facilities
in areas under their jurisdiction should
be designated. An information copy of
these listings will also be made avail-
able, upon request, to interested par-
ties for their use in providing com-
ments or recommendations to the Sec-
retary and/or to the appropriate HSA,
SHPDA, or Governor.

(b) In addition, any agency or indi-
vidual may request the Secretary to
designate (or withdraw the designation
of) a particular geographic area, popu-
lation group, or facility as a health
professional(s) shortage area. Each re-
quest will be forwarded by the Sec-
retary to the appropriate HSA,
SHPDA, and Governor, who will be
asked to review it and offer their rec-
ommendations, if any, within 30 days.
An information copy will also be made
available to other interested parties,
upon request, for their use in providing
comments or recommendations to the
Secretary and/or to the appropriate
HSA, SHPDA, or Governor.

(c) In each case where the designa-
tion of a public facility (including a
Federal medical facility) is under con-
sideration, the Secretary will give
written notice of the proposed designa-
tion to the chief administrative officer
of the facility, who will be asked to re-
view it and offer their recommenda-
tions, if any, within 30 days.

(d) After review of the available in-
formation and consideration of the
comments and recommendations sub-
mitted, the Secretary will designate
health professional(s) shortage areas
and withdraw the designation of any
areas which have been determined no
longer to have a shortage of health pro-
fessional(s).

§5.4 Notification and publication of
designations and withdrawals.

(a) The Secretary will give written
notice of the designation (or with-
drawal of designation) of a health pro-
fessional(s) shortage area, not later
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than 60 days from the date of the des-
ignation (or withdrawal of designa-
tion), to:

(1) The Governor of each State in
which the area, population group, med-
ical facility, or other public facility so
designated is in whole or in part lo-
cated,

(2) Each HSA for a health service
area which includes all or any part of
the area, population group, medical fa-
cility, or other public facility so des-
ignated;

(3) The SHPDA for each State in
which the area, population group, med-
ical facility, or other public facility so
designated is in whole or in part lo-
cated; and

(4) Appropriate public or nonprofit
private entities which are located in or
which have a demonstrated interest in
the area so designated.

(b) The Secretary will periodically
publish updated lists of designated
health professional(s) shortage areas in
the FEDERAL REGISTER, by type of pro-
fessional(s) shortage. An updated list of
areas for each type of professional(s)
shortage will be published at least once
annually.

(c) The effective date of the designa-
tion of an area shall be the date of the
notification letter to the individual or
agency which requested the designa-
tion, or the date of publication in the
FEDERAL REGISTER, whichever comes
first.

(d) Once an area is listed in the FED-
ERAL REGISTER as a designated health
professional(s) shortage area, the effec-
tive date of any later withdrawal of the
area’s designation shall be the date
when notification of the withdrawal, or
an updated list of designated areas
which does not include it, is published
in the FEDERAL REGISTER.

APPENDIX A TO PART 5—CRITERIA FOR
DESIGNATION OF AREAS HAVING
SHORTAGES OF PRIMARY MEDICAL
CARE PROFESSIONAL(S)

Part 1—Geographic Areas

A. Federal and State Correctional Institu-
tions.

1. Criteria.

Medium to maximum security Federal and
State correctional institutions and youth de-
tention facilities will be designated as hav-

ing a shortage of primary medical care pro-
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fessional(s) if both the following criteria are
met:

(&) The institution has at least 250 in-
mates.

(b) The ratio of the number of internees
per year to the number of FTE primary care
physicians serving the institution is at least
1,000:1.

Here the number of internees is defined as
follows:

(i) If the number of new inmates per year
and the average length-of-stay are not speci-
fied, or if the information provided does not
indicate that intake medical examinations
are routinely performed upon entry, then—
Number of internees=average number of in-
mates.

(ii) If the average length-of-stay is speci-
fied as one year or more, and intake medical
examinations are routinely performed upon
entry, then—Number of internees=average
number of inmates+(0.3)xnumber of new in-
mates per year.

(iii) If the average length-of-stay is speci-
fied as less than one year, and intake exami-
nations are routinely performed upon entry,
then—Number of internees=average number
of inmates+(0.2)x(1+ALOS/2)xnumber of new
inmates per year where ALOS=average
length-of-stay (in fraction of year). (The
number of FTE primary care physicians is
computed as in part I, section B, paragraph
3 above.)

2. Determination of Degree of Shortage.

Designated correctional institutions will
be assigned to degree-of-shortage groups
based on the number of inmates and/or the
ratio (R) of internees to primary care physi-
cians, as follows:

Group l—Institutions with 500 or more in-
mates and no physicians.

Group 2—Other institutions with no physi-
cians and institutions with R greater than
(or equal to) 2,000:1.

Group 3—Institutions with R greater than
(or equal to) 1,000:1 but less than 2,000:1.

B. Methodology.

In determining whether an area meets the
criteria established by paragraph A of this
part, the following methodology will be used:

1. Rational Areas for the Delivery of Primary
Medical Care Services.

(a) The following areas will be considered
rational areas for the delivery of primary
medical care services:

(i) A county, or a group of contiguous
counties whose population centers are within
30 minutes travel time of each other.

(ii) A portion of a county, or an area made
up of portions of more than one county,
whose population, because of topography,
market or transportation patterns, distinc-
tive population characteristics or other fac-
tors, has limited access to contiguous area
resources, as measured generally by a travel
time greater than 30 minutes to such re-
sources.
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(iii) Established neighborhoods and com-
munities within metropolitan areas which
display a strong self-identity (as indicated
by a homogeneous socioeconomic or demo-
graphic structure and/or a tradition of inter-
action or interdependency), have limited
interaction with contiguous areas, and
which, in general, have a minimum popu-
lation of 20,000.

(b) The following distances will be used as
guidelines in determining distances cor-
responding to 30 minutes travel time:

(i) Under normal conditions with primary
roads available: 20 miles.

(ii) In mountainous terrain or
with only secondary roads available:
miles.

(iii) In flat terrain or in areas connected by
interstate highways: 25 miles.

Within inner portions of metropolitan
areas, information on the public transpor-
tation system will be used to determine the

in areas
15
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distance corresponding to 30 minutes travel
time.

2. Population Count.

The population count used will be the total
permanent resident civilian population of
the area, excluding inmates of institutions,
with the following adjustments, where ap-
propriate:

(a) Adjustments to the population for the
differing health service requirements of var-
ious age-sex population groups will be com-
puted using the table below of visit rates for
12 age-sex population cohorts. The total ex-
pected visit rate will first be obtained by
multiplying each of the 12 visit rates in the
table by the size of the area population with-
in that particular age-sex cohort and adding
the resultant 12 visit figures together. This
total expected visit rate will then be divided
by the U.S. average per capita visit rate of
5.1, to obtain the adjusted population for the
area.

Age groups
Sex
Under 5 514 15-24 25-44 4564 65 and
over
MAIE oo oo eeeee e 73 36 33 36 4.7 6.4
Female ......cccoiveiiiiiineeeees 6.4 3.2 55 6.4 6.5 6.8

(b) The effect of transient populations on
the need of an area for primary care profes-
sional(s) will be taken into account as fol-
lows:

(i) Seasonal residents, i.e., those who main-
tain a residence in the area but inhabit it for
only 2 to 8 months per year, may be included
but must be weighted in proportion to the
fraction of the year they are present in the
area.

(ii) Other tourists (non-resident) may be
included in an area’s population but only
with a weight of 0.25, using the following for-
mula: Effective tourist contribution to popu-
lation=0.25x(fraction of year tourists are
present in area)x(average daily number of
tourists during portion of year that tourists
are present).

(iii) Migratory workers and their families
may be included in an area’s population,
using the following formula: Effective mi-
grant contribution to population=(fraction
of year migrants are present in
area)x(average daily number of migrants
during portion of year that migrants are
present).

3. Counting of Primary Care Practitioners.

(a) All non-Federal doctors of medicine
(M.D.) and doctors of osteopathy (D.O.) pro-
viding direct patient care who practice prin-
cipally in one of the four primary care speci-
alities—general or family practice, general
internal medicine, pediatrics, and obstetrics
and gynecology—will be counted. Those phy-
sicians engaged solely in administration, re-
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search, and teaching will be excluded. Ad-
justments for the following factors will be
made in computing the number of full-time-
equivalent (FTE) primary care physicians:

(i) Interns and residents will be counted as
0.1 full-time equivalent (FTE) physicians.

(ii) Graduates of foreign medical schools
who are not citizens or lawful permanent
residents of the United States will be ex-
cluded from physician counts.

(iii) Those graduates of foreign medical
schools who are citizens or lawful permanent
residents of the United States, but do not
have unrestricted licenses to practice medi-
cine, will be counted as 0.5 FTE physicians.

(b) Practitioners who are semi-retired, who
operate a reduced practice due to infirmity
or other limiting conditions, or who provide
patient care services to the residents of the
area only on a part-time basis will be dis-
counted through the use of full-time equiva-
lency figures. A 40-hour work week will be
used as the standard for determining full-
time equivalents in these cases. For practi-
tioners working less than a 40-hour week,
every four (4) hours (or %> day) spent pro-
viding patient care, in either ambulatory or
inpatient settings, will be counted as 0.1 FTE
(with numbers obtained for FTE’s rounded to
the nearest 0.1 FTE), and each physician pro-
viding patient care 40 or more hours a week
will be counted as 1.0 FTE physician. (For
cases where data are available only for the
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number of hours providing patient care in of-
fice settings, equivalencies will be provided
in guidelines.)

(c) In some cases, physicians located with-
in an area may not be accessible to the popu-
lation of the area under consideration. Al-
lowances for physicians with restricted prac-
tices can be made, on a case-by-case basis.
However, where only a portion of the popu-
lation of the area cannot access existing pri-
mary care resources in the area, a popu-
lation group designation may be more appro-
priate (see part Il of this appendix).

(d) Hospital staff physicians involved ex-
clusively in inpatient care will be excluded.
The number of full-time equivalent physi-
cians practicing in organized outpatient de-
partments and primary care clinics will be
included, but those in emergency rooms will
be excluded.

(e) Physicians who are suspended under
provisions of the Medicare-Medicaid Anti-
Fraud and Abuse Act for a period of eighteen
months or more will be excluded.

4. Determination of Unusually High Needs for
Primary Medical Care Services.

An area will be considered as having un-
usually high needs for primary health care
services if at least one of the following cri-
teria is met:

(a) The area has more than 100 births per
year per 1,000 women aged 15-44.

(b) The area has more than 20 infant deaths
per 1,000 live births.

(c) More than 20% of the population (or of
all households) have incomes below the pov-
erty level.

5. Determination of Insufficient Capacity of
Existing Primary Care Providers.

An area’s existing primary care providers
will be considered to have insufficient capac-
ity if at least two of the following criteria
are met:

(a) More than 8,000 office or outpatient vis-
its per year per FTE primary care physician
serving the area.

(b) Unusually long waits for appointments
for routine medical services (i.e., more than
7 days for established patients and 14 days
for new patients).

(c) Excessive average waiting time at pri-
mary care providers (longer than one hour
where patients have appointments or two
hours where patients are treated on a first-
come, first-served basis).

(d) Evidence of excessive use of emergency
room facilities for routine primary care.

(e) A substantial proportion (2/3 or more) of
the area’s physicians do not accept new pa-
tients.

(f) Abnormally low utilization of health
services, as indicated by an average of 2.0 or
less office visits per year on the part of the
area’s population.

6. Contiguous Area Considerations.

Primary care professional(s) in areas con-
tiguous to an area being considered for des-
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ignation will be considered excessively dis-
tant, overutilized or inaccessible to the pop-
ulation of the area under consideration if
one of the following conditions prevails in
each contiguous area:

(a) Primary care professional(s) in the con-
tiguous area are more than 30 minutes travel
time from the population center(s) of the
area being considered for designation (meas-
ured in accordance with paragraph B.1(b) of
this part).

(b) The contiguous area population-to-full-
time-equivalent primary care physician
ratio is in excess of 2000:1, indicating that
practitioners in the contiguous area cannot
be expected to help alleviate the shortage
situation in the area being considered for
designation.

(c) Primary care professional(s) in the con-
tiguous area are inaccessible to the popu-
lation of the area under consideration be-
cause of specified access barriers, such as:

(i) Significant differences between the de-
mographic (or socio-economic) characteris-
tics of the area under consideration and
those of the contiguous area, indicating that
the population of the area under consider-
ation may be effectively isolated from near-
by resources. This isolation could be indi-
cated, for example, by an unusually high pro-
portion of non-English-speaking persons.

(ii) A lack of economic access to contig-
uous area resources, as indicated particu-
larly where a very high proportion of the
population of the area under consideration is
poor (i.e., where more than 20 percent of the
population or the households have incomes
below the poverty level), and Medicaid-cov-
ered or public primary care services are not
available in the contiguous area.

C. Determination of Degree of Shortage.

Designated areas will be assigned to de-
gree-of-shortage groups, based on the ratio
(R) of population to number of full-time
equivalent primary care physicians and the
presence or absence of unusually high needs
for primary health care services, according
to the following table:

High needs not indi- High needs indicated

cated
Group 1 .... | No physicians ............. No physicians; or
R=5,000
Group 2 .... | R25,000 5,000>R=4,000
Group 3 .... | 5,000>R=4,000 .. 4,000>R=3,500
Group 4 .... | 4,000>R=3,500 .. 3,500>R=3,000

D. Determination of size of primary care phy-
sician shortage. Size of Shortage (in number
of FTE primary care physicians needed) will
be computed using the following formulas:

(1) For areas without unusually high need
or insufficient capacity:

Primary care physician shortage=area popu-
lation/3,500 —number of FTE primary care
physicians
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(2) For areas with unusually high need or
insufficient capacity:
Primary care physician shortage=area popu-
lation/3,000 —number of FTE primary care
physicians

Part I1—Population Groups

A. Criteria.

1. In general, specific population groups
within particular geographic areas will be
designated as having a shortage of primary
medical care professional(s) if the following
three criteria are met:

(a) The area in which they reside is ration-
al for the delivery of primary medical care
services, as defined in paragraph B.1 of part
1 of this appendix.

(b) Access barriers prevent the population
group from use of the area’s primary medical
care providers. Such barriers may be eco-
nomic, linguistic, cultural, or architectural,
or could involve refusal of some providers to
accept certain types of patients or to accept
Medicaid reimbursement.

(c) The ratio of the number of persons in
the population group to the number of pri-
mary care physicians practicing in the area
and serving the population group is at least
3,000:1.

2. Indians and Alaska Natives will be con-
sidered for designation as having shortages
of primary care professional(s) as follows:

(a) Groups of members of Indian tribes (as
defined in section 4(d) of Pub. L. 94-437, the
Indian Health Care Improvement Act of 1976)
are automatically designated.

(b) Other groups of Indians or Alaska Na-
tives (as defined in section 4(c) of Pub. L. 94-
437) will be designated if the general criteria
in paragraph A are met.

B. Determination of Degree of Shortage.

Each designated population group will be
assigned to a degree-of-shortage group, based
on the ratio (R) of the group’s population to
the number of primary care physicians serv-
ing it, as follows:

Group 1—No physicians or R>5,000.
Group 2—5,000>R=4,000.
Group 3—4,000>R=3,500.
Group 4—3,500>R=>3,000.

Population groups which have received
‘“‘automatic’”’ designation will be assigned to
degree-of-shortage group 4 if no information
on the ratio of the number of persons in the
group to the number of FTE primary care
physicians serving them is provided.

C. Determination of size of primary care phy-
sician shortage. Size of shortage (in number of
primary care physicians needed) will be com-
puted as follows:

Primary care physician shortage=number
of persons in population group/3,000 —number
of FTE primary care physicians
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Part I11—Facilities

A. Federal and State Correctional Institu-
tions.

1. Criteria.

Medium to maximum security Federal and
State correctional institutions and youth de-
tention facilities will be designated as hav-
ing a shortage of primary medical care pro-
fessional(s) if both the following criteria are
met:

(&) The institution has at least 250 in-
mates.

(b) The ratio of the number of internees
per year to the number of FTE primary care
physicians serving the institution is at least
1,000:1. (Here the number of internees is the
number of inmates present at the beginning
of the year plus the number of new inmates
entering the institution during the year, in-
cluding those who left before the end of the
year; the number of FTE primary care physi-
cians is computed as in part |, section B,
paragraph 3 above.)

2. Determination of Degree of Shortage.

Designated correctional institutions will
be assigned to degree-of-shortage groups
based on the number of inmates and/or the
ratio (R) of internees to primary care physi-
cians, as follows:

Group 1—Institutions with 500 or more in-
mates and no physicians.

Group 2—Other institutions with no physi-
cians and institutions with R>2,000.

Group 3—Institutions with 2,000>R=1,000.

B. Public or Non-Profit Medical Facilities.

1. Criteria.

Public or non-profit private medical facili-
ties will be designated as having a shortage
of primary medical care professional(s) if:

(a) the facility is providing primary med-
ical care services to an area or population
group designated as having a primary care
professional(s) shortage; and

(b) the facility has insufficient capacity to
meet the primary care needs of that area or
population group.

2. Methodology

In determining whether public or nonprofit
private medical facilities meet the criteria
established by paragraph B.1 of this Part,
the following methodology will be used:

(a) Provision of Services to a Designated Area
or Population Group.

A facility will be considered to be pro-
viding services to a designated area or popu-
lation group if either:

(i) A majority of the facility’s primary
care services are being provided to residents
of designated primary care professional(s)
shortage areas or to population groups des-
ignated as having a shortage of primary care
professional(s); or

(ii) The population within a designated pri-
mary care shortage area or population group
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has reasonable access to primary care serv-
ices provided at the facility. Reasonable ac-
cess will be assumed if the area within which
the population resides lies within 30 minutes
travel time of the facility and non-physical
barriers (relating to demographic and socio-
economic characteristics of the population)
do not prevent the population from receiving
care at the facility.

Migrant health centers (as defined in sec-
tion 319(a)(1) of the Act) which are located in
areas with designated migrant population
groups and Indian Health Service facilities
are assumed to be meeting this requirement.

(b) Insufficient capacity to meet primary care
needs.

A facility will be considered to have insuf-
ficient capacity to meet the primary care
needs of the area or population it serves if at
least two of the following conditions exist at
the facility:

(i) There are more than 8,000 outpatient
visits per year per FTE primary care physi-
cian on the staff of the facility. (Here the
number of FTE primary care physicians is
computed as in Part I, Section B, paragraph
3 above.)

(ii) There is excessive usage of emergency
room facilities for routine primary care.

(iii) Waiting time for appointments is more
than 7 days for established patients or more
than 14 days for new patients, for routine
health services.

(iv) Waiting time at the facility is longer
than 1 hour where patients have appoint-
ments or 2 hours where patients are treated
on a first-come, first-served basis.

3. Determination of Degree of Shortage.

Each designated medical facility will be
assigned to the same degree-of-shortage
group as the designated area or population
group which it serves.

[45 FR 76000, Nov. 17, 1980, as amended at 54
FR 8737, Mar. 2, 1989; 57 FR 2480, Jan. 22, 1992]

APPENDIX B TO PART 5—CRITERIA FOR
DESIGNATION OF AREAS HAVING
SHORTAGES OF DENTAL PROFES-
SIONAL(S)

Part 1—Geographic Areas

A. Federal
tions.

1. Criteria

Medium to maximum security Federal and
State correctional institutions and youth de-
tention facilities will be designated as hav-
ing a shortage of dental professional(s) if
both the following criteria are met:

(a) The institution has at least 250 in-
mates.

(b) The ratio of the number of internees
per year to the number of FTE dentists serv-
ing the institution is at least 1,500:1.

Here the number of internees is defined as
follows:

and State Correctional Institu-
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(i) If the number of new inmates per year
and the average length-of-stay are not speci-
fied, or if the information provided does not
indicate that intake dental examinations are
routinely performed by dentists upon entry,
then—Number of internees=average number
of inmates.

(ii) If the average length-of-stay is speci-
fied as one year or more, and intake dental
examinations are routinely performed upon
entry, then—Number of internees=average
number of inmates+number of new inmates
per year.

(iii) If the average length-of-stay is speci-
fied as less than one year, and intake dental
examinations are routinely performed upon
entry, then—Number of internees=average
number of inmates+Y%x(1+2xALOS)xnumber
of new inmates per year  where
ALOS=average length-of-stay (in fraction of
year).

(The number of FTE dentists is computed
as in part I, section B, paragraph 3 above.)

2. Determination of Degree of Shortage.

Designated correctional institutions will
be assigned to degree-of-shortage groups
based on the number of inmates and/or the
ratio (R) of internees to dentists, as follows:

Group l—Institutions with 500 or more in-
mates and no dentists.

Group 2—Other institutions with no den-
tists and institutions with R greater than (or
equal to) 3,000:1.

Group 3—Institutions with R greater than
(or equal to) 1,500:1 but less than 3,000:1.

B. Methodology.

In determining whether an area meets the
criteria established by paragraph A of this
part, the following methodology will be used:

1. Rational Area for the Delivery of Dental
Services.

(a) The following areas will be considered
rational areas for the delivery of dental
health services:

(i) A county, or a group of several contig-
uous counties whose population centers are
within 40 minutes travel time of each other.

(ii) A portion of a county (or an area made
up of portions of more than one county)
whose population, because of topography,
market or transportation patterns, distinc-
tive population characteristics, or other fac-
tors, has limited access to contiguous area
resources, as measured generally by a travel
time of greater than 40 minutes to such re-
sources.

(iii) Established neighborhoods and com-
munities within metropolitan areas which
display a strong self-identity (as indicated
by a homogenous socioeconomic or demo-
graphic structure and/or a traditional of
interaction or intradependency), have lim-
ited interaction with contiguous areas, and
which, in general, have a minimum popu-
lation of 20,000.
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(b) The following distances will be used as
guidelines in determining distances cor-
responding to 40 minutes travel time:

(i) Under normal conditions with primary
roads available: 25 miles.

(ii) In mountainous terrain or in areas
with only secondary roads available: 20
miles.

(iii) In flat terrain or in areas connected by
interstate highways: 30 miles.

Within inner portions of metropolitan
areas, information on the public transpor-
tation system will be used to determine the
distance corresponding to 40 minutes travel
time.

2. Population Count.

The population count use will be the total
permanent resident civilian population of
the area, excluding inmates of institutions,
with the following adjustments:

(a) Seasonal residents, i.e., those who
maintain a residence in the area but inhabit
it for only 2 to 8 months per year, may be in-
cluded but must be weighted in proportion to
the fraction of the year they are present in
the area.

(b) Migratory workers and their families
may be included in an area’s population
using the following formula: Effective mi-
grant contribution to population=(fraction
of year migrants are present in
area)x(average daily number of migrants
during portion of year that migrants are
present).

3. Counting of Dental Practitioners.

(a) All non-Federal dentists providing pa-
tient care will be counted, except in those
areas where it is shown that specialists
(those dentists not in general practice or
pedodontics) are serving a larger area and
are not addressing the general dental care
needs of the area under consideration.

(b) Full-time equivalent (FTE) figures will
be used to reflect productivity differences
among dental practices based on the age of
the dentists, the number of auxiliaries em-
ployed, and the number of hours worked per
week. In general, the number of FTE den-
tists will be computed using weights ob-
tained from the matrix in Table 1, which is
based on the productivity of dentists at var-
ious ages, with different numbers of auxil-
iaries, as compared with the average produc-
tivity of all dentists. For the purposes of
these determinations, an auxiliary is defined
as any non-dentist staff employed by the
dentist to assist in operation of the practice.

TABLE 1—EQUIVALENCY WEIGHTS, BY AGE AND
NUMBER OF AUXILIARIES

<55 | 55-59 | 60-64 | 65+

0.8 0.7 0.6 0.5
1.0 0.9 0.8 0.7
12 1.0 1.0 0.8
14 1.2 1.0 1.0

No auxiliaries
One auxiliary ..
Two auxiliaries
Three auxiliaries ....
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TABLE 1—EQUIVALENCY WEIGHTS, BY AGE AND
NUMBER OF AUXILIARIES—Continued

<65 | 55-59 | 60-64 | 65+

Four or more auxiliaries ... 15 15 1.3 1.2

If information on the number of auxiliaries
employed by the dentist is not available,
Table 2 will be used to compute the number
of full-time equivalent dentists.

TABLE 2—EQUIVALENCY WEIGHTS, BY AGE

55 55-59 | 60-64 | 65+

Equivalency weights .......... 1.2 0.9 0.8 0.6

The number of FTE dentists within a par-
ticular age group (or age/auxiliary group)
will be obtained by multiplying the number
of dentists within that group by its cor-
responding equivalency weight. The total
supply of FTE dentists within an area is then
computed as the sum of those dentists with-
in each age (or age/auxiliary) group.

(c) The equivalency weights specified in ta-
bles 1 and 2 assume that dentists within a
particular group are working full-time (40
hours per week). Where appropriate data are
available, adjusted equivalency figures for
dentists who are semi-retired, who operate a
reduced practice due to infirmity or other
limiting conditions, or who are available to
the population of an area only on a part-time
basis will be used to reflect the reduced
availability of these dentists. In computing
these equivalency figures, every 4 hours (or
> day) spent in the dental practice will be
counted as 0.1 FTE except that each dentist
working more than 40 hours a week will be
counted as 1.0. The count obtained for a par-
ticular age group of dentists will then be
multiplied by the appropriate equivalency
weight from table 1 or 2 to obtain a full-time
equivalent figure for dentists within that
particular age or age/auxiliary category.

4. Determination of Unusually High Needs for
Dental Services.

An area will be considered as having un-
usually high needs for dental services if at
least one of the following criteria is met:

(a) More than 20% of the population (or of
all households) has incomes below the pov-
erty level.

(b) The majority of the area’s population
does not have a fluoridated water supply.

5. Determination of Insufficient Capacity of
Existing Dental Care Providers.

An area’s existing dental care providers
will be considered to have insufficient capac-
ity if at least two of the following criteria
are met:

(a) More than 5,000 visits per year per FTE
dentist serving the area.

(b) Unusually long waits for appointments
for routine dental services (i.e., more than 6
weeks).
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(c) A substantial proportion (% or more) of
the area’s dentists do not accept new pa-
tients.

6. Contiguous Area Considerations.

Dental professional(s) in areas contiguous
to an area being considered for designation
will be considered excessively distant, over-
utilized or inaccessible to the population of
the area under consideration if one of the
following conditions prevails in each contig-
uous area:

(a) Dental professional(s) in the contiguous
area are more than 40 minutes travel time
from the center of the area being considered
for designation (measured in accordance
with Paragraph B.1.(b) of this part).

(b) Contiguous area population-to-(FTE)
dentist ratios are in excess of 3,000:1, indi-
cating that resources in contiguous areas
cannot be expected to help alleviate the
shortage situation in the area being consid-
ered for designation.

(c) Dental professional(s) in the contiguous
area are inaccessible to the population of the
area under consideration because of specified
access barriers, such as:

(i) Significant differences between the de-
mographic (or socioeconomic) characteris-
tics of the area under consideration and
those of the contiguous area, indicating that
the population of the area under consider-
ation may be effectively isolated from near-
by resources. Such isolation could be indi-
cated, for example, by an unusually high pro-
portion of non-English-speaking persons.

(ii) A lack of economic access to contig-
uous area resources, particularly where a
very high proportion of the population of the
area under consideration is poor (i.e., where
more than 20 percent of the population or of
the households have incomes below the pov-
erty level) and Medicaid-covered or public
dental services are not available in the con-
tiguous area.

C. Determination of Degree of Shortage.

The degree of shortage of a given geo-
graphic area, designated as having a short-
age of dental professional(s), will be deter-
mined using the following procedure:

Designated areas will be assigned to de-
gree-of-shortage groups, based on the ratio
(R) of population to number of full-time-
equivalent dentists and the presence or ab-
sence of unusually high needs for dental
services, or insufficient capacity of existing
dental care providers according to the fol-
lowing table:

High needs or insuffi-
cient capacity not indi-
cated

High needs or insuffi-
cient capacity indi-
cated

Group 1 .... | No dentists ................. No dentists or
R=>8,000.
Group 2 .... | R28,000 8,000>R=6,000.
Group 3 .... | 8,000>R=6,000 .. 6,000>R=5,000.
Group 4 .... | 6,000>R=5,000 .. 5,000>R=4,000.
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D. Determination of size of dental shortage.
Size of Dental Shortage (in humber of FTE
dental practitioners needed) will be com-
puted using the following formulas:

(1) For areas without unusually high need:
Dental shortage=area population/
5,000 — number of FTE dental practitioners

(2) For areas with unusually high need:
Dental shortage=area population/

4,000 — number of FTE dental practitioners

Part I1—Population Groups

A. Criteria.

1. In general, specified population groups
within particular geographic areas will be
designated as having a shortage of dental
care professional(s) if the following three cri-
teria are met:

a. The area in which they reside is rational
for the delivery of dental care services, as
defined in paragraph B.1 of part | of this ap-
pendix.

b. Access barriers prevent the population
group from use of the area’s dental pro-
viders.

c. The ratio (R) of the number of persons in
the population group to the number of den-
tists practicing in the area and serving the
population group is at least 4,000:1.

2. Indians and Alaska Natives will be con-
sidered for designation as having shortages
of dental professional(s) as follows:

(a) Groups of members of Indian tribes (as
defined in section 4(d) of Pub. L. 94-437, the
Indian Health Care Improvement Act of 1976)
are automatically designated.

(b) Other groups of Indians or Alaska Na-
tives (as defined in section 4(c) of Pub. L. 94—
437) will be designated if the general criteria
in paragraph 1 are met.

B. Determination of Degree of Shortage.

Each designated population group will be
assigned to a degree-of-shortage group as fol-
lows:

Group 1—No dentists or R28,000.
Group 2—8,000>R=>6,000.
Group 3—6,000>R=5,000.
Group 4—5,000>R=>4,000.

Population groups which have received
““automatic’ designation will be assigned to
degree-of-shortage group 4 unless informa-
tion on the ratio of the number of persons in
the group to the number of FTE dentists
serving them is provided.

C. Determination of size of dental shortage.
Size of dental shortage will be computed as
follows:

Dental shortage=number of persons in popu-
lation group/4,000—number of FTE dental
practitioners

Part I11—Facilities
A. Federal and State Correctional Institu-
tions.
1. Criteria.
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Medium to maximum security Federal and
State correctional institutions and youth de-
tention facilities will be designated as hav-
ing a shortage of dental professional(s) if
both the following criteria are met:

(&) The institution has at least 250 in-
mates.

(b) The ratio of the number of internees
per year to the number of FTE dentists serv-
ing the institution is at least 1,500:1. (Here
the number of internees is the number of in-
mates present at the beginning of the year
plus the number of new inmates entering the
institution during the year, including those
who left before the end of the year; the num-
ber of FTE dentists is computed as in part I,
section B, paragraph 3 above.)

2. Determination of Degree-of-Shortage.

Designated correctional institutions will
be assigned to degree-of-shortage groups as
follows, based on number of inmates and/or
the ratio (R) of internees to dentists:

Group l1—Institutions with 500 or more in-
mates and no dentists.

Group 2—Other institutions with no dentists
and institutions with R>3,000.

Group 3—Institutions with 3,000~ R >1,500.

B. Public or Non-Profit Private Dental Facili-
ties.

1. Criteria.

Public or nonprofit private facilties pro-
viding general dental care services will be
designated as having a shortage of dental
professional(s) if both of the following cri-
teria are met:

(a) The facility is providing general dental
care services to an area or population group
designated as having a dental professional(s)
shortage; and

(b) The facility has insufficent capacity to
meet the dental care needs of that area or
population group.

2. Methodology.

In determining whether public or nonprofit
private facilities meet the criteria estab-
lished by paragraph B.1. of this part, the fol-
lowing methodology will be used:

(a) Provision of Services to a Designated Area
or Population Group.

A facility will be considered to be pro-
viding services to an area or population
group if either:

(i) A majority of the facility’s dental care
services are being provided to residents of
designated dental professional(s) shortage
areas or to population groups designated as
having a shortage of dental professional(s);
or

(ii) The population within a designated
dental shortage area or population group has
reasonable access to dental services provided
at the facility. Reasonable access will be as-
sumed if the population lies within 40 min-
utes travel time of the facility and non-phys-
ical barriers (relating to demographic and
socioeconomic characteristics of the popu-
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lation) do not prevent the population from
receiving care at the facility.

Migrant health centers (as defined in sec-
tion 319(a)(1) of the Act) which are located in
areas with designated migrant population
groups and Indian Health Service facilities
are assumed to be meeting this requirement.

(b) Insufficient Capacity To Meet Dental Care
Needs.

A facility will be considered to have insuf-
ficient capacity to meet the dental care
needs of a designated area or population
group if either of the following conditions
exists at the facility.

(i) There are more than 5,000 outpatient
visits per year per FTE dentist on the staff
of the facility. (Here the number of FTE den-
tists is computed as in part I, section B,
paragraph 3 above.)

(i) Waiting time for appointments is more
than 6 weeks for routine dental services.

3. Determination of Degree of Shortage.

Each designated dental facility will be as-
signed to the same degree-of-shortage group
as the designated area or population group
which it serves.

[45 FR 76000, Nov. 17, 1980, as amended at 54
FR 8738, Mar. 2, 1989; 57 FR 2480, Jan. 22, 1992]

APPENDIX C TO PART 5—CRITERIA FOR
DESIGNATION OF AREAS HAVING
SHORTAGES OF MENTAL HEALTH
PROFESSIONALS

Part 1—Geographic Areas

A. Criteria. A geographic area will be des-
ignated as having a shortage of mental
health professionals if the following four cri-
teria are met:

1. The area is a rational area for the deliv-
ery of mental health services.

2. One of the following conditions prevails
within the area:

(a) The area has—

(i) A population-to-core-mental-health-pro-
fessional ratio greater than or equal to
6,000:1 and a population-to-psychiatrist ratio
greater than or equal to 20,000:1, or

(ii) A population-to-core-professional ratio
greater than or equal to 9,000:1, or

(iii) A population-to-psychiatrist
greater than or equal to 30,000:1;

(b) The area has unusually high needs for
mental health services, and has—

(i) A population-to-core-mental-health-pro-
fessional ratio greater than or equal to
4,500:1 and

A population-to-psychiatrist ratio greater
than or equal to 15,000:1, or

(ii) A population-to-core-professional ratio
greater than or equal to 6,000:1, or

(iii) A population-to-psychiatrist
greater than or equal to 20,000:1;

ratio

ratio
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3. Mental health professionals in contig-
uous areas are overutilized, excessively dis-
tant or inaccessible to residents of the area
under consideration.

B. Methodology.

In determining whether an area meets the
criteria established by paragraph A of this
part, the following methodology will be used:

1. Rational Areas for the Delivery of Mental
Health Services.

(a) The following areas will be considered
rational areas for the delivery of mental
health services:

(i) An established mental health
catchment area, as designated in the State
Mental Health Plan under the general cri-
teria set forth in section 238 of the Commu-
nity Mental Health Centers Act.

(ii) A portion of an established mental
health catchment area whose population, be-
cause of topography, market and/or trans-
portation patterns or other factors, has lim-
ited access to mental health resources in the
rest of the catchment area, as measured gen-
erally by a travel time of greater than 40
minutes to these resources.

(iif) A county or metropolitan area which
contains more than one mental health
catchment area, where data are unavailable
by individual catchment area.

(b) The following distances will be used as
guidelines in determining distances cor-
responding to 40 minutes travel time:

(i) Under normal conditions with primary
roads available: 25 miles.

(ii) In mountainous terrain or
with only secondary roads available:
miles.

(iii) In flat terrain or in areas connected by
interstate highways: 30 miles.

Within inner portions of metropolitan
areas, information on the public transpor-
tation system will be used to determine the
distance corresponding to 40 minutes travel
time.

2. Population Count.

The population count used will be the total
permanent resident civilian population of
the area, excluding inmates of institutions.

3. Counting of mental health professionals. (a)
All non-Federal core mental health profes-
sionals (as defined below) providing mental
health patient care (direct or other, includ-
ing consultation and supervision) in ambula-
tory or other short-term care settings to
residents of the area will be counted. Data
on each type of core professional should be
presented separately, in terms of the number
of full-time-equivalent (FTE) practitioners
of each type represented.

(b) Definitions:

(i) Core mental health professionals or core
professionals includes those psychiatrists,
clinical psychologists, clinical social work-
ers, psychiatric nurse specialists, and mar-
riage and family therapists who meet the
definitions below.

in areas
20
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(ii) Psychiatrist means a doctor of medicine
(M.D.) or doctor of osteopathy (D.O.) who

(A) Is certified as a psychiatrist or child
psychiatrist by the American Medical Speci-
alities Board of Psychiatry and Neurology or
by the American Osteopathic Board of Neu-
rology and Psychiatry, or, if not certified, is
““broad-eligible” (i.e., has successfully com-
pleted an accredited program of graduate
medical or osteopathic education in psychi-
atry or child psychiatry); and

(B) Practices patient care psychiatry or
child psychiatry, and is licensed to do so, if
required by the State of practice.

(iif) Clinical psychologist means an indi-
vidual (normally with a doctorate in psy-
chology) who is practicing as a clinical or
counseling psychologist and is licensed or
certified to do so by the State of practice; or,
if licensure or certification is not required in
the State of practice, an individual with a
doctorate in psychology and two years of su-
pervised clinical or counseling experience.
(School psychologists are not included.)

(iv) Clinical social worker means an indi-
vidual who—

(A) Is certified as a clinical social worker
by the American Board of Examiners in Clin-
ical Social Work, or is listed on the National
Association of Social Workers’ Clinical Reg-
ister, or has a master’s degree in social work
and two years of supervised clinical experi-
ence; and

(B) Is licensed to practice as a social work-
er, if required by the State of practice.

(v) Psychiatric nurse specialist means a reg-
istered nurse (R.N.) who—

(A) Is certified by the American Nurses As-
sociation as a psychiatric and mental health
clinical nurse specialist, or has a master’s
degree in nursing with a specialization in
psychiatric/mental health and two years of
supervised clinical experience; and

(B) Is licensed to practice as a psychiatric
or mental health nurse specialist, if required
by the State of practice.

(vi) Marriage and family therapist means an
individual (normally with a master’s or doc-
toral degree in marital and family therapy
and at least two years of supervised clinical
experience) who is practicing as a marital
and family therapist and is licensed or cer-
tified to do so by the State of practice; or, if
licensure or certification is not required by
the State of practice, is eligible for clinical
membership in the American Association for
Marriage and Family Therapy.

(c) Practitioners who provide patient care
to the population of an area only on a part-
time basis (whether because they maintain
another office elsewhere, spend some of their
time providing services in a facility, are
semi-retired, or operate a reduced practice
for other reasons), will be counted on a par-
tial basis through the use of full-time-
equivalency calculations based on a 40-hour
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week. Every 4 hours (or % day) spent pro-
viding patient care services in ambulatory or
inpatient settings will be counted as 0.1 FTE,
and each practitioner providing patient care
for 40 or more hours per week as 1.0 FTE.
Hours spent on research, teaching, voca-
tional or educational counseling, and social
services unrelated to mental health will be
excluded; if a practitioner is located wholly
or partially outside the service area, only
those services actually provided within the
area are to be counted.

(d) In some cases, practitioners located
within an area may not be accessible to the
general population of the area under consid-
eration. Practitioners working in restricted
facilities will be included on an FTE basis
based on time spent outside the facility. Ex-
amples of restricted facilities include correc-
tional institutions, youth detention facili-
ties, residential treatment centers for emo-
tionally disturbed or mentally retarded chil-
dren, school systems, and inpatient units of
State or county mental hospitals.

(e) In cases where there are mental health
facilities or institutions providing both inpa-
tient and outpatient services, only those
FTEs providing mental health services in
outpatient units or other short-term care
units will be counted.

() Adjustments for the following factors
will also be made in computing the number
of FTE providers:

(i) Practitioners in residency programs
will be counted as 0.5 FTE.

(ii) Graduates of foreign schools who are
not citizens or lawful permanent residents of
the United States will be excluded from
counts.

(iit) Those graduates of foreign schools who
are citizens or lawful permanent residents of
the United States, and practice in certain
settings, but do not have unrestricted li-
censes to practice, will be counted on a full-
time-equivalency basis up to a maximum of
0.5 FTE.

(g) Practitioners suspended for a period of
18 months or more under provisions of the
Medicare-Medicaid Anti-Fraud and Abuse
Act will not be counted.

4. Determination of unusually high needs for
mental health services. An area will be consid-
ered to have unusually high needs for mental
health services if one of the following cri-
teria is met:

(a) 20 percent of the population (or of all
households) in the area have incomes below
the poverty level.

(b) The youth ratio, defined as the ratio of
the number of children under 18 to the num-
ber of adults of ages 18 to 64, exceeds 0.6.

(c) The elderly ratio, defined as the ratio of
the number of persons aged 65 and over to
the number of adults of ages 18 to 64, exceeds
0.25.

(d) A high prevalence of alcoholism in the
population, as indicated by prevalence data
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showing the area’s alcoholism rates to be in
the worst quartile of the nation, region, or
State.

(e) A high degree of substance abuse in the
area, as indicated by prevalence data show-
ing the area’s substance abuse to be in the

worst quartile of the nation, region, or
State.
5. Contiguous area considerations. Mental

health professionals in areas contiguous to
an area being considered for designation will
be considered excessively distant, overuti-
lized or inaccessible to the population of the
area under consideration if one of the fol-
lowing conditions prevails in each contig-
uous area:

(a) Core mental health professionals in the
contiguous area are more than 40 minutes
travel time from the closest population cen-
ter of the area being considered for designa-
tion (measured in accordance with paragraph
B.1(b) of this part).

(b) The population-to-core-mental-health-
professional ratio in the contiguous area is
in excess of 3,000:1 and the population-to-psy-
chiatrist ratio there is in excess of 10,000:1,
indicating that core mental health profes-
sionals in the contiguous areas are overuti-
lized and cannot be expected to help allevi-
ate the shortage situation in the area for
which designation is being considered. (If
data on core mental health professionals
other than psychiatrists are not available for
the contiguous area, a population-to-psy-
chiatrist ratio there in excess of 20,000:1 may
be used to demonstrate overutilization.)

(c) Mental health professionals in contig-
uous areas are inaccessible to the population
of the requested area due to geographic, cul-
tural, language or other barriers or because
of residency restrictions of programs or fa-
cilities providing such professionals.

C. Determination of degree of shortage. Des-
ignated areas will be assigned to degree-of-
shortage groups according to the following
table, depending on the ratio (Rc) of popu-
lation to number of FTE core-mental-health-
service providers (FTEc); the ratio (Rg) of
population to number of FTE psychiatrists
(FTEp); and the presence or absence of high
needs:

High Needs Not Indicated

Group 1—FTEc=0 and FTEp=0

Group 2—Rc gte* 6,000:1 and FTEF=0

Group 3—Rc gte 6,000:1 and Rp gte 20,000

Group 4(a)—For psychiatrist placements
only: All other areas with FTEF=0 or Rp gte
30,000

Group 4(b)—For other mental health practi-
tioner placements: All other areas with Rc
gte 9,000:1.

*Note: ‘““gte’”” means ‘‘greater than or equal
to”.
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High Needs Indicated

Group 1—FTEc=0 and FTER=0

Group 2—Rc gte 4,500:1 and FTER=0

Group 3—Rc gte 4,500:1 and Rp gte 15,000

Group 4(a)—For psychiatrist placements
only: All other areas with FTER=0 or Rp gte

20,000
Group 4(b)—For other mental health practi-

tioner placements: All other areas with Rc

gte 6,000:1.

D. Determination of Size of Shortage. Size of
Shortage (in number of FTE professionals
needed) will be computed using the following
formulas:

(1) For areas without unusually high need:

Core professional shortage=area population/
6,000 — number of FTE core professionals

Psychiatrist shortage=area population/
20,000 —number of FTE psychiatrists

(2) For areas with unusually high need:

Core professional shortage=area population/
4,500 — number of FTE core professionals

Psychiatrist shortage=area population/
15,000 — number of FTE psychiatrists

Part I1—Population Groups

A. Criteria. Population groups within par-
ticular rational mental health service areas
will be designated as having a mental health
professional shortage if the following cri-
teria are met:

1. Access barriers prevent the population
group from using those core mental health
professionals which are present in the area;
and

2. One of the following conditions prevails:

(a) The ratio of the number of persons in
the population group to the number of FTE
core mental health professionals serving the
population group is greater than or equal to
4,500:1 and the ratio of the number of persons
in the population group to the number of
FTE psychiatrists serving the population
group is greater than or equal to 15,000:1; or,

(b) The ratio of the number of persons in
the population group to the number of FTE
core mental health professionals serving the
population group is greater than or equal to
6,000:1; or,

(c) The ratio of the number of persons in
the population group to the number of FTE
psychiatrists serving the population group is
greater than or equal to 20,000:1.

B. Determination of degree of shortage. Des-
ignated population groups will be assigned to
the same degree-of-shortage groups defined
in part 1.C of this appendix for areas with un-
usually high needs for mental health serv-
ices, using the computed ratio (Rc) of the
number of persons in the population group to
the number of FTE core mental health serv-
ice providers (FTEc) serving the population
group, and the ration (Rp) of the number of
persons in the population group to the num-
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ber of FTE psychiatrists (FTEp) serving the

population group.

C. Determination of size of shortage. Size of
shortage will be computed as follows:

Core professional shortage=number of per-
sons in population group/4,500 —number of
FTE core professionals

Psychiatrist shortage=number of persons in
population group/15,000—number of FTE
psychiatrists

Part I11—Facilities

A. Federal and State Correctional Institutions

1. Criteria.

Medium to maximum security Federal and
State correctional institutions for adults or
youth, and youth detention facilities, will be
designated as having a shortage of psy-
chiatric professional(s) if both of the fol-
lowing criteria are met:

(a) The institution has more than 250 in-
mates, and

(b) The ratio of the number of internees
per year to the number of FTE psychiatrists
serving the institution is at least 2,000:1.
(Here the number of internees is the number
of inmates or residents present at the begin-
ning of the year, plus the number of new in-
mates or residents entering the institution
during the year, including those who left be-
fore the end of the year; the number of FTE
psychiatrists is computed as in part I, sec-
tion B, paragraph 3 above.)

2. Determination of Degree of Shortage.

Correctional facilities and youth detention
facilities will be assigned to degree-of-short-
age groups, based on the number of inmates
and/or the ratio (R) of internees to FTE psy-
chiatrists, as follows:

Group l1—Facilities with 500 or more in-
mates or residents and no psychiatrist.

Group 2—Other facilities with no psychia-
trists and facilities with 500 or more inmates
or residents and R>3,000.

Group 3—All other facilities.

B. State and County Mental Hospitals.

1. Criteria.

A State or county hospital will be des-
ignated as having a shortage of psychiatric
professional(s) if both of the following cri-
teria are met:

(a) The mental hospital has an average
daily inpatient census of at least 100; and

(b) The number of workload units per FTE
psychiatrists available at the hospital ex-
ceeds 300, where workload units are cal-
culated using the following formula:

Total workload units = average daily inpa-
tient census + 2 x (number of inpatient ad-
missions per year) + 0.5 x (number of admis-
sions to day care and outpatient services per
year).

2. Determination of Degree of Shortage.

State or county mental hospitals will be
assigned to degree-of-shortage groups, based
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on the ratio (R) of workload units to number
of FTE psychiatrists, as follows:

Group 1—No psychiatrists, or R>1,800.

Group 2—1,800>R>1,200.

Group 3—1,200>R>600.

Group 4—600>R>300.

C. Community Mental Health Centers and
Other Public or Nonprofit Private Facilities.

1. Criteria.

A community mental health center
(CMHC), authorized by Pub. L. 94-63, or other
public or nonprofit private facility providing
mental health services to an area or popu-
lation group, may be designated as having a
shortage of psychiatric professional(s) if the
facility is providing (or is responsible for
providing) mental health services to an area
or population group designated as having a
mental health professional(s), and the facil-
ity has insufficient capacity to meet the psy-
chiatric needs of the area or population
group.

2. Methodology.

In determining whether CMHCs or other
public or nonprofit private facilities meet
the criteria established in paragraph C.1 of
this Part, the following methodology will be
used.

(a) Provision of Services to a Designated Area
or Population Group.

The facility will be considered to be pro-
viding services to a designated area or popu-
lation group if either:

(i) A majority of the facility’s mental
health services are being provided to resi-
dents of designated mental health profes-
sional(s) shortage areas or to population
groups designated as having a shortage of
mental health professional(s); or

(ii) The population within a designated
psychiatric shortage area or population
group has reasonable access to mental health
services provided at the facility. Such rea-
sonable access will be assumed if the popu-
lation lies within 40 minutes travel time of
the facility and nonphysical barriers (relat-
ing to demographic and socioeconomic char-
acteristics of the population) do not prevent
the population from receiving care at the fa-
cility.

(b) Responsibility for Provision of Services.

This condition will be considered to be met
if the facility, by Federal or State statute,
administrative action, or contractual agree-
ment, has been given responsibility for pro-
viding and/or coordinating mental health
services for the area or population group,
consistent with applicable State plans.

(c) Insufficient capacity to meet mental health
service needs. A facility will be considered to
have insufficient capacity to meet the men-
tal health service needs of the area or popu-
lation it serves if:

(i) There are more than 1,000 patient visits
per year per FTE core mental health profes-
sional on staff of the facility, or
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(ii) There are more than 3,000 patient visits
per year per FTE psychiatrist on staff of the
facility, or

(iif) No psychiatrists are on the staff and
this facility is the only facility providing (or
responsible for providing) mental health
services to the designated area or popu-
lation.

3. Determination of Degree-of-Shortage.

Each designated facility will be assigned to
the same degree-of-shortage group as the
designated area or population group which it
serves.

[45 FR 76000, Nov. 17, 1980, as amended at 54
FR 8738, Mar. 2, 1989; 57 FR 2477, Jan. 22, 1992]

APPENDIX D TO PART 5—CRITERIA FOR
DESIGNATION OF AREAS HAVING
SHORTAGES OF VISION CARE PROFES-
SIONAL(S)

Part 1—Geographic Areas

A. Criteria.

A geographic area will be designated as
having a shortage of vision care profes-
sional(s) if the following three criteria are
met:

1. The area is a rational area for the deliv-
ery of vision care services.

2. The estimated number of optometric vis-
its supplied by vision care professional(s) in
the area is less than the estimated require-
ments of the area’s population for these vis-
its, and the computed shortage is at least
1,500 optometric visits.

3. Vision care professional(s) in contiguous
areas are excessively distant, overutilized, or
inaccessible to the population of the area
under consideration.

B. Methodology.

In determining whether an area meets the
criteria established by paragraph A of this
part, the following methodology will be used:

1. Rational Areas for the Delivery of Vision
Care Services.

(a) The following areas will be considered
rational areas for the delivery of vision care
services:

(i) A county, or a group of contiguous
counties whose population centers are within
40 minutes travel time of each other;

(ii) A portion of a county (or an area made
up of portions of more than one county)
whose population, because of topography,
market or transportation patterns, or other
factors, has limited access to contiguous
area resources, as measured generally by a
travel time of greater than 40 minutes to
these resources.

(b) The following distances will be used as
guidelines in determining distances cor-
responding to 40 minutes travel time:

(i) Under normal conditions with primary
roads available: 25 miles.
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(ii) In mountainous terrain or in areas
with only secondary roads available: 20
miles.

(iii) In flat terrain or in areas connected by
interstate highways: 30 miles.

Within inner portions of metropolitan
areas, information on the public transpor-
tation system will be used to determine the
distance corresponding to 40 minutes travel
time.
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2. Determination of Estimated Requirement for
Optometric Visits.

The number of optometric visits required
by an area’s population will be estimated by
multiplying each of the following visit rates
by the size of the population within that par-
ticular age group and then adding the figures
obtained together.

Annual number of optometric visits required per person, by age

Age
Under 20

60 and

20-29 over

30-39 40-49 50-59

Number of visits .... 0.11

0.20 0.24 0.35 0.41 0.48

For geographic areas where the age dis-
tribution of the population is not known, it
will be assumed that the percentage distribu-
tion, by age groups, for the area is the same
as the distribution for the county of which it
is a part.

(3) Determination of Estimated Supply of Op-
tometric Visits.

The estimated supply of optometric serv-
ices will be determined by use of the fol-
lowing formula:

Optometric visits supplied = 3,000 x (num-

ber of optometrists under 65)

Optometric visits supplied + 2,000 x (num-

ber of optometrists 65 and over)

Optometric visits supplied + 1,500 x (num-

ber of ophthamologists)

(4) Determination of Size of Shortage.

Size of shortage (in number of optometric
visits) will be computed as follows:

Optometric visit shortage = visits required
— visits supplied

(5) Contiguous Area Considerations.

Vision care professional(s) in area contig-
uous to an area being considered for designa-
tion will be considered execessively distant,
overutilized or inaccessible to the population
of the area if one of the following conditions
prevails in each contiguous area:

(a) Vision care professional(s) in the con-
tiguous area are more than 40 minutes travel
time from the center of the area being con-
sidered for designation (measured in accord-
ance with paragraph B.1(b) of this part).

(b) The estimated requirement for vision
care services in the contiguous area exceeds
the estimated supply of such services there,
based on the requirements and supply cal-
culations previously described.

(c) Vision care professional(s) in the con-
tiguous area are inaccessible to the popu-
lation of the area because of specified access
barriers (such as economic or cultural bar-
riers).

C. Determination of Degree-of-Shortage.

Designated areas (and population groups)
will be assigned to degree-of-shortage
groups, based on the ratio of optometric vis-

its supplied to optometric visits required for
the area (or group), as follows:

Group 1—Areas (or groups) with no opto-
metric visits being supplied (i.e., with no op-
tometrists or ophthalmologists).

Group 2—Areas (or groups) where the ratio
of optometric visits supplied to optometric
visits required is less than 0.5.

Group 3—Areas (or groups) where the ratio
of optometric visits supplied to optometric
visits required is between 0.5 and 1.0.

Part I1—Population Groups

A. Criteria.

Population groups within particular geo-
graphic areas will be designated if both the
following criteria are met:

(1) Members of the population group do not
have access to vision care resources within
the area (or in contiguous areas) because of
non-physical access barriers (such as eco-
nomic or cultural barriers).

(2) The estimated number of optometric
visits supplied to the population group (as
determined under paragraph B.3 of part | of
this Appendix) is less than the estimated
number of visits required by that group (as
determined under paragraph B.2 of part | of
this Appendix), and the computed shortage is
at least 1,500 optometric visits.

B. Determination of Degree of Shortage.

The degree of shortage of a given popu-
lation group will be determined in the same
way as described for areas in paragraph C of
part | of this appendix.

APPENDIX E TO PART 5—CRITERIA FOR
DESIGNATION OF AREAS HAVING
SHORTAGES OF PODIATRIC PROFES-
SIONAL(S)

Part 1—Geographic Areas

A. Criteria.

A geographic area will be designated as
having a shortage of podiatric professional(s)
if the following three criteria are met:
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1. The area is a rational area for the deliv-
ery of podiatric services.

2. The area’s ratio of population to foot
care practitioners is at least 28,000:1, and the
computed podiatrist shortage to meet this
ratio is at least 0.5.

3. Podiatric professional(s) in contiguous
areas are overutilized, excessively distant, or
inaccessible to the population of the area
under consideration.

B. Methodology.

In determining whether an area meets the
criteria established by paragraph A of this
Part, the following methodology will be
used:

1. Rational Areas for the Delivery of Podiatric
Services.

(a) The following areas will be considered
rational areas for the delivery of podiatric
services:

(i) A county or a group of contiguous coun-
ties whose population centers are within 40
minutes travel time of each other.

(ii) A portion of a county, or an area made
up of portions of more than one county,
whose population, because of topography,
market and/or transportation patterns or
other factors, has limited access to contig-
uous area resources, as measured generally
by a travel time of greater than 40 minutes
from its population center to these re-
sources.

(b) The following distances will be used as
guidelines in determining distances cor-
responding to 40 minutes travel time:

(i) Under normal conditions with primary
roads available: 25 miles.

(ii) In mountainous terrain or
with only secondary roads available:
miles.

(ii1) In flat terrain or in areas connected by
interstate highways: 30 miles.

Within inner portions of metropolitan
areas, information on the public transpor-
tation system will be used to determine the
area corresponding to 40 minutes travel
time.

2. Population Count.

The population count used will be the total
permanent resident civilian population of
the area, excluding inmates of institutions,
adjusted by the following formula to take
into account the differing utilization rates of
podiatric services by different age groups
within the population:

Adjusted population=total population x (1 +
2.2 x (percent of population 65 and over)
— 0.44 x (percent of population under 17)).

3. Counting of Foot Care Practitioners.

(a) All podiatrists providing patient care
will be counted. However, in order to take
into account productivity differences in
podiatric practices associated with the age
of the podiatrists, the following formula will
be utilized:

in areas
20
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Number of FTE podiatrists
trists under age 55)

+ .8 x (podiatrists age 55 and over)

(b) In order to take into account the fact
that orthopedic surgeons and general and
family practitioners devote a percentage of
their time to foot care, the total available
foot care practitioners will be computed as
follows:

Number of foot care practitioners = number
of FTE podiatrists

+ .15 x (number of orthopedic surgeons)

+ .02 x (number of general and family
practioners).

4. Determination of Size of Shortage.
Size of shortage (in number of FTE podia-
trists) will be computed as follows:

Podiatrist shortage adjusted population/
28,000 — number of FTE foot care practi-
tioners.

5. Contiguous Area Considerations.

Podiatric professional(s) in areas contig-
uous to an area being considered for designa-
tion will be considered excessively distant,
overutilized or inaccessible to the population
of the area under consideration if one of the
following conditions prevails in each contig-
uous area:

(a) Podiatric professional(s) in the contig-
uous area are more than 40 minutes travel
time from the center of the area being con-
sidered for designation.

(b) The population-to-foot care practi-
tioner ratio in the contiguous areas is in ex-
cess of 20,000:1, indicating that contiguous
area podiatric professional(s) cannot be ex-
pected to help alleviate the shortage situa-
tion in the area for which designation is re-
quested.

(c) Podiatric professional(s) in the contig-
uous area are inaccessible to the population
of the area under consideration because of
specified access barriers (such as economic
or cultural barriers).

C. Determination of Degree of Shortage.

Designated areas will be assigned to
groups, based on the ratio (R) of adjusted
population to number of foot care practi-
tioners, as follows:

Group 1 Areas with no foot care practi-
tioners, and areas with R > 50,000 and no
podiatrists.

Group 2 Other areas with R > 50,000.

Group 3 Areas with 50,000 > R > 28,000.

1.0 x (podia-

APPENDIX F TO PART 5—CRITERIA FOR
DESIGNATION OF AREAS HAVING
SHORTAGES OF PHARMACY PROFES-
SIONAL(S)

Part 1—Geographic Areas
A. Criteria.
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A geographic area will be designated as
having a shortage of pharmacy profes-
sional(s) if the following three criteria are
met:

1. The area is a rational area for the deliv-
ery of pharmacy services.

2. The number of pharmacists serving the
area is less than the estimated requirement
for pharmacists in the area, and the com-
puted pharmacist shortage is at least 0.5.

3. Pharmacists in contiguous areas are
overutilized or excessively distant from the
population of the area under consideration.

B. Methodology.

In determining whether an area meets the
criteria established by paragraph A of this
Part, the following methodology will be
used:

1. Rational Areas for the Delivery of Phar-
macy Services.

(a) The following areas will be considered
rational areas for the delivery of pharmacy
services:

(i) A county, or a group of contiguous
counties whose population centers are within
30 minutes travel time of each other; and

(ii) A portion of a county, or an area made
up of portions of more than one county,
whose population, because of topography,
market or transportation patterns or other
factors, has limited access to contiguous
area resources, as measured generally by a
travel time of greater than 30 minutes to
these resources.

(b) The following distances will be used as
guidelines in determining distances cor-
responding to 30 minutes travel time:

(i) Under normal conditions with primary
roads available: 20 miles.

(ii) In mountainous terrain or
with only secondary roads available:
miles.

(iii) In flat terrain or in areas connected by
interstate highways: 25 miles.

Within inner portions of metropolitan
areas, information on the public transpor-
tation system will be used to determine the
area corresponding to 30 minutes travel
time.

2. Counting of Pharmacists.

All active pharmacists within the area will
be counted, except those engaged in teach-
ing, administration, or pharmaceutical re-
search.

3. Determination of Estimated Requirement for
Pharmacists.

(a) Basic estimate. The basic estimated re-
quirement for pharmacists will be calculated
as follows:

Basic pharmacist requirement = .15 x (resi-
dent civilian population/1,000) + .035 x
(total number of physicians engaged in
patient care in the area).

(b) Adjusted estimate. For areas with less
than 20,000 persons, the following adjustment
is made to the basic estimate to compensate

in areas
15
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for the lower expected productivity of small

practices.

Estimated pharmacist requirement 2 -
population/20,000) x basic pharmacist re-
quirement.

4. Size of Shortage Computation.

The size of the shortage will be computed
as follows:

Pharmacist shortage = estimated pharmacist
requirement — number of pharmacists
available.

5. Contiguous Area Considerations.

Pharmacists in areas contiguous to an area
being considered for designation will be con-
sidered excessively distant or overutilized if
either:

(a) Pharmacy professional(s) in contiguous
areas are more than 30 minutes travel time
from the center of the area under consider-
ation, or

(b) The number of pharmacists in each con-
tiguous area is less than or equal to the esti-
mated requirement for pharmacists for that
contiguous area (as computed above).

C. Determination of Degree-of-Shortage.

Designated areas will be assigned to de-
gree-of-shortage groups, based on the propor-
tion of the estimated requirement for phar-
macists which is currently available in the
area, as follows:

Group 1—Areas with no pharmacists.

Group 2—Areas where the ratio of avail-
able pharmacists to pharmacists required is
less than 0.5.

Group 3—Areas where the ratio of avail-
able pharmacists to pharmacists required is
between 0.5 and 1.0.

APPENDIX G TO PART 5—CRITERIA FOR
THE DESIGNATION OF AREAS HAVING
SHORTAGES OF VETERINARY PROFES-
SIONAL(S)

Part 1—Geographic Areas

A. Criteria for Food Animal Veterinary Short-
age.

A geographic area will be designated as
having a shortage of food animal veterinary
professional(s) if the following three criteria
are met:

1. The area is a rational area for the deliv-
ery of veterinary services.

2. The ratio of veterinary livestock units
to food animal veterinarians in the area is at
least 10,000:1, and the computed food animal
veterinarian shortage to meet this ratio is at
least 0.5.

3. Food animal veterinarians in contiguous
areas are overutilized or excessively distant
from the population of the area under con-
sideration.

B. Criteria for Companion Animal Veterinary
Shortage.
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A geographic area will be designated as
having a shortage of companion animal vet-
erinary professional(s) if the following three
criteria are met:

1. The area is a rational area for the deliv-
ery of veterinary services.

2. The ratio of resident civilian population
to number of companion animal veterinar-
ians in the area is at least 30,000:1 and the
computed companion animal veterinary
shortage to meet this ratio is at least 0.5.

3. Companion animal veterinarians in con-
tiguous areas are overutilized or excessively
distant from the population of the area
under consideration.

C. Methodology.

In determining whether an area meets the
criteria established by paragraphs A and B of
this part, the following methodology will be
used:

1. Rational Areas for the Delivery of Veteri-
nary Services.

(a) The following areas will be considered
rational areas for the delivery of veterinary
services:

(i) A county, or a group of contiguous
counties whose population centers are within
40 minutes travel time of each other.

(ii) A portion of a county (or an area made
up of portions of more than one county)
which, because of topography, market and/or
transportation patterns or other factors, has
limited access to contiguous area resources,
as measured generally by a travel time of
greater than 40 minutes to these resources.

(b) The following distances will be used as
guidelines in determining distances cor-
responding to 40 minutes travel time:

(i) Under normal conditions with primary
roads available: 25 miles.

(i) In mountainous terrain or
with only secondary roads available:
miles.

(ii1) In flat terrain or in areas connected by
interstate highways: 30 miles.

2. Determination of Number of Veterinary
Livestock Units (VLU) Requiring Care.

Since various types of food animals require
varying amounts of veterinary care, each
type of animal has been assigned a weight in-
dicating the amount of veterinary care it re-
quires relative to that required by a milk
cow. Those weights are used to compute the
number of ‘“Veterinary Livestock Units”’
(VLU) for which veterinary care is required.

The VLU is computed as follows:

Veterinary Livestock Units (VLU)=(number
of milk cows)
+.2x(number of other cattle and calves)
+.05x(number of hogs and pigs)
+.05x(number of sheep)
+.002x(number of poultry).
3. Counting of Food Animal Veterinarians.
The number of food animal veterinarians is
determined by weighting the number of vet-
erinarians within each of several practice

in areas
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categories according to the average fraction
of practice time in that category which is de-
voted to food animal veterinary care, as fol-
lows:

Number of Food Animal Veterinar-
ians=(number of veterinarians in large
animal practice, exclusively)

+(number of veterinarians in bovine prac-
tice, exclusively)

+(number of veterinarians in poultry prac-
tice, exclusively)

+.75x(mixed practice veterinarians with
greater than 50% of practice in large ani-
mal care)

+.5x(mixed practice veterinarians with ap-
proximately 50% of practice in large ani-
mal care)

+.25%x(mixed practice veterinarians with less
than 50% of practice in large animal
care).

4. Counting of Companion Animal Veterinar-
ians (that is, those who provide services for
dogs, cats, horses, and any other animals
maintained as companions to the owner
rather than as food animals).

The number of full-time equivalent com-
panion animal veterinarians is determined
by weighting the number of veterinarians
within each of several practice categories by
the average portion of their practice which is
devoted to companion animal care by the
practitioners within that category, as fol-
lows:

Number of Companion Animal Veterinar-
ians=(number of veterinarians in large
animal practice, exclusively)

+(number of veterinarians in equine prac-
tice, exclusively)

+.75x(mixed practice veterinarians with
greater than 50% of practice in small ani-
mal care)

+.5x(mixed practice veterinarians with ap-
proximately 50% of practice in small ani-
mal care)

+.25x(mixed practice veterinarians with less
than 50% of practice in small animal
care).

5. Size of Shortage Computation.

The size of shortage will be computed as
follows:

(@ Food animal veterinarian short-
age=(VLU/10,000) — (number of food animal
veterinarians).

(b) Companion animal veterinarian short-
age=(resident civilian pop./30,000) — (number
of companion animal veterinarians).

6. Contiguous Area Considerations.

Veterinary professional(s) in areas contig-
uous to an area being considered for designa-
tion will be considered excessively distant
from the population of the area or overuti-
lized if one of the following conditions pre-
vails in each contiguous area:

(a) Veterinary professional(s) in the con-
tiguous area are more than 60 minutes travel
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time from the center of the area being con-
sidered for designation (measured in accord-
ance with paragraph C.1.(b) of this part).

(b) In the case of food animal veterinary
professional(s), the VLU-to-food animal vet-
erinarian ratio in the contiguous area is in
excess of 5,000: 1.

(¢) In the case of companion animal veteri-
nary professional(s), the population-to-com-
panion animal veterinarian ratio in the con-
tiguous area is in excess of 15,000: 1.

C. Determination of Degree-of-Shortage.

Designated areas will be assigned to de-
gree-of-shortage groups as follows:

Group 1—Areas with a food animal veteri-
narian shortage and no veterinarians.

Group 2—Areas (not included above) with a
food animal veterinarian shortage and no
food animal veterinarians.

Group 3—AlIl other food animal
narian shortage areas.

Group 4—All companion animal shortage
areas (not included above) having no veteri-
narians.

Group 5—All
shortage areas.

PART 6—FEDERAL TORT CLAIMS
ACT COVERAGE OF CERTAIN
GRANTEES AND INDIVIDUALS

veteri-

other companion animal

o

Applicability.

Definitions.

Eligible entities.

Covered individuals.

Deeming process for eligible entities.
Covered acts and omissions.

AUTHORITY: Sections 215 and 224 of the Pub-
lic Health Service Act, 42 U.S.C. 216 and 233.

SOURCE: 60 FR 22532, May 8, 1995, unless
otherwise noted.
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§6.1 Applicability.

This part applies to entities and indi-
viduals whose acts and omissions re-
lated to the performance of medical,
surgical, dental, or related functions
are covered by the Federal Tort Claims
Act (28 U.S.C. 1346(b) and 2671-2680) in
accordance with the provisions of sec-
tion 224(g) of the Public Health Service
Act (42 U.S.C. 233(Q)).

§6.2 Definitions.

Act means the Public Health Service
Act, as amended.

Attorney General means the Attorney
General of the United States and any
other officer or employee of the De-
partment of Justice to whom the au-
thority involved has been delegated.

52

42 CFR Ch. | (10-1-99 Edition)

Covered entity means an entity de-
scribed in §6.3 which has been deemed
by the Secretary, in accordance with
§6.5, to be covered by this part.

Covered individual means an
vidual described in §6.4.

Effective date as used in §6.5 and §6.6
refers to the date of the Secretary’s de-
termination that an entity is a covered
entity.

Secretary means the Secretary of
Health and Human Services (HHS) and
any other officer or employee of the
Department of HHS to whom the au-
thority involved has been delegated.

Subrecipient means an entity which
receives a grant or a contract from a
covered entity to provide a full range
of health services on behalf of the cov-
ered entity.

§6.3 Eligible entities.

(a) Grantees. Entities eligible for cov-
erage under this part are public and
nonprofit private entities receiving
Federal funds under any of the fol-
lowing grant programs:

(1) Section 329 of the Act (relating to
grants for migrant health centers);

(2) Section 330 of the Act (relating to
grants for community health centers);

(3) Section 340 of the Act (relating to
grants for health services for the home-
less); and

(4) Section 340A of the Act (relating
to grants for health services for resi-
dents of public housing).

(b) Subrecipients. Entities that are
subrecipients of grant funds described
in paragraph (a) of this section are eli-
gible for coverage only if they provide
a full range of health care services on
behalf of an eligible grantee and only
for those services carried out under the
grant funded project.

indi-

§6.4 Covered individuals.

(a) Officers and employees of a cov-
ered entity are eligible for coverage
under this part.

(b) Contractors of a covered entity
who are physicians or other licensed or
certified health care practitioners are
eligible for coverage under this part if
they meet the requirements of section
224(g)(5) of the Act.

(c) An individual physician or other
licensed or certified health care practi-
tioner who is an officer, employee, or
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contractor of a covered entity will not
be covered for acts or omissions occur-
ring after receipt by the entity employ-
ing such individual of notice of a final
determination by the Attorney General
that he or she is no longer covered by
this part, in accordance with section
224(i) of the Act.

§6.5 Deeming process for eligible enti-
ties.

Eligible entities will be covered by
this part only on and after the effective
date of a determination by the Sec-
retary that they meet the require-
ments of section 224(h) of the Act. In
making such determination, the Sec-
retary will receive such assurances and
conduct such investigations as he or
she deems necessary.

§6.6 Covered acts and omissions.

(a) Only acts and omissions occurring
on and after the effective date of the
Secretary’s determination under §6.5
and before the later date specified in
section 224(g)(3) of the Act are covered
by this part.

(b) Only claims for damage for per-
sonal injury, including death, resulting
from the performance of medical, sur-
gical, dental, or related functions are
covered by this part.

(c) With respect to covered individ-
uals, only acts and omissions within
the scope of their employment (or con-
tract for services) are covered. If a cov-
ered individual is providing services
which are not on behalf of the covered
entity, such as on a volunteer basis or
on behalf of a third-party (except as de-
scribed in paragraph (d) of this sec-
tion), whether for pay or otherwise,
acts and omissions which are related to
such services are not covered.

(d) Only acts and omissions related
to the grant-supported activity of enti-
ties are covered. Acts and omissions re-
lated to services provided to individ-
uals who are not patients of a covered
entity will be covered only if the Sec-
retary determines that:

(1) The provision of the services to
such individuals benefits patients of
the entity and general populations that
could be served by the entity through
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community-wide intervention efforts
within the communities served by such
entity;

(2) The provision of the services to
such individuals facilitates the provi-
sion of services to patients of the enti-
ty; or

(3) Such services are otherwise re-
quired to be provided to such individ-
uals under an employment contract or
similar arrangement between the enti-
ty and the covered individual.

(e) Examples. The following are exam-
ples of situations within the scope of
paragraph (d) of this section:

(1) A community health center
deemed to be a covered entity estab-
lishes a school-based or school-linked
health program as part of its grant
supported activity. Even though the
students treated are not necessarily
registered patients of the center, the
center and its health care practitioners
will be covered for services provided, if
the Secretary makes the determination
in paragraph (d)(1) of this section.

(2) A migrant health center requires
its physicians to obtain staff privileges
at a community hospital. As a condi-
tion of obtaining such privileges, and
thus being able to admit the center’s
patients to the hospital, the physicians
must agree to provide occasional cov-
erage of the hospital’s emergency
room. The Secretary would be author-
ized to determine that this coverage is
necessary to facilitate the provision of
services to the grantee’s patients, and
that it would therefore be covered by
paragraph (d)(2) of this section.

(3) A homeless health services grant-
ee makes arrangements with local
community providers for after-hours
coverage of its patients. The grantee’s
physicians are required by their em-
ployment contracts to provide periodic
cross-coverage for patients of these
providers, in order to make this ar-
rangement feasible. The Secretary may
determine that the arrangement is
within the scope of paragraph (d)(3) of
this section.

[60 FR 22532, May. 8, 1995; 60 FR 36073, July
13, 1995]
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PART 7—DISTRIBUTION OF REF-

ERENCE BIOLOGICAL STAND-
ARDS AND BIOLOGICAL
PREPARATIONS

Applicability.

Establishment of a user charge.
Definitions.

Schedule of charges.

Payment procedures.
Exemptions.

AUTHORITY: Sec. 215, 58 Stat. 690, as amend-
ed (42 U.S.C. 216); title V of the Independent
Offices Appropriation Act of 1952 (31 U.S.C.
9701); and sec. 352 of the Public Health Serv-
ice Act, as amended (42 U.S.C. 263).

SOURCE: 52 FR 11073, Apr. 7, 1987, unless
otherwise noted.

§7.1 Applicability.

The provisions of this part are appli-
cable to private entities requesting
from the Centers for Disease Control
(CDC) reference biological standards
and biological preparations for use in
their laboratories.

§7.2 Establishment of a user charge.

Except as otherwise provided in §7.6,
a user charge shall be imposed to cover
the cost to CDC of producing and dis-
tributing reference biological stand-
ards and biological preparations.

§7.3 Definitions.

Biological standards means a uniform
and stable reference biological sub-
stance which allows measurements of
relative potency to be made and de-
scribed in a common currency of inter-
national and national units of activity.

Biological preparations means a ref-
erence biological substance which may
be used for a purpose similar to that of
a standard, but which has been estab-
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lished without a full collaborative
study, or where a collaborative study
has shown that it is not appropriate to
establish the preparation as an inter-
national standard.

§7.4 Schedule of charges.

The charges imposed in §7.2 are based
on the amount published in CDC’s price
list of available products. These
charges will reflect direct costs (such
as salaries and equipment), indirect
costs (such as rent, telephone service,
and a proportionate share of manage-
ment and administrative costs), and
the costs of particular ingredients.
Charges may vary over time and be-
tween different biological standards or
biological preparations, depending
upon the cost of ingredients and the
complexity of production. An up-to-
date schedule of charges is available
from the Biological Products Branch,
Center for Infectious Diseases, Centers
for Disease Control, 1600 Clifton Road,
Atlanta, Georgia 30333.

§7.5 Payment procedures.

The requester may obtain informa-
tion on terms of payment and a fee
schedule by writing the ‘‘Centers for
Disease Control,” Financial Manage-
ment Office, Buckhead Facility, Room
200, Centers for Disease Control, 1600
Clifton Road, Atlanta, Georgia 30333.

§7.6 Exemptions.

State and local health departments,
governmental institutions (e.g., State
hospitals and universities), the World
Health Organization, and ministries of
health of foreign governments may be
exempted from paying user charges,
when using biological standards or bio-
logical preparations for public health
purposes.
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Subpart A—Definitions

AUTHORITY: Sec. 215, 58 Stat. 690, as amend-
ed; 42 U.S.C. 216.

§21.1 Meaning of terms.

As used in this part, the term:

(a) Act means the Public Health Serv-
ice Act, 58 Stat. 682, as now or here-
after amended.

(b) Department means the Department
of Health and Human Services.

(c) Secretary means the Secretary of
Health and Human Services.

(d) Service means the Public Health
Service.

(e) Surgeon General means the Sur-
geon General of the Public Health
Service.

(f) Commissioned officer or officer, un-
less otherwise indicated, means either
an officer of the Regular Corps or an
officer of the Reserve Corps.

[21 FR 9806, Dec. 12, 1956]
Subpart B—Appointment

AUTHORITY: Sec. 215, 58 Stat. 690, as amend-
ed; 42 U.S.C. 216; sec. 208, 58 Stat. 685, as
amended; 42 U.S.C. 209.

SOURCE: 21 FR 9806, Dec. 12, 1956, unless
otherwise noted.

PROVISIONS APPLICABLE BOTH TO REGULAR
AND RESERVE CORPS

§21.21 Meaning of terms.

The terms approved school, approved
college, approved postgraduate school, or
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approved training course means, except
as otherwise provided by law:

(a) A school, college, postgraduate
school, or training course which has
been accredited or approved by a pro-
fessional body or bodies recognized by
the Surgeon General for such purpose,
or which, in the absence of such a body,
meets generally accepted professional
standards as determined by the Sur-
geon General, or

(b) In the case of a candidate who is
applying for appointment as a medical
officer, any non-approved medical
school provided that the candidate has
passed examinations given by a profes-
sional body or bodies recognized by the
Surgeon General for such purpose.

[24 FR 1790, Mar. 12, 1959]

§21.22 Submission of application and
evidence of qualifications.

(a) Application form. Every candidate
for examination for appointment as an
officer shall submit a written applica-
tion on such form as may be prescribed
by the Surgeon General.

(b) Documentary evidence. The appli-
cation shall be accompanied by such
documentary evidence as may be re-
quired by the Surgeon General.

§21.23 False statements as disquali-
fication.

Willfully false statements shall be
cause for rejection of the application
or, as provided in subpart N of this
part, for dismissal.

§21.24 Physical examinations.

Every candidate for appointment as
an officer shall undergo such physical
examination as the Surgeon General
may direct, and no candidate who is
not found to be physically qualified
shall be appointed as an officer.

§21.25 Eligibility;
grade.

(@) Requirements; all candidates. Ex-
cept as provided in §21.54, and as other-
wise provided in this section, every
candidate for examination for appoint-
ment in the grade of junior assistant:

(1) shall be a citizen of the United
States;

(2) Shall be at least 18 years of age;
and

junior  assistant
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(3) Shall have been granted an aca-
demic or professional degree from an
approved school, college, or post-
graduate school, and, unless the re-
quired professional training has been
otherwise obtained from an approved
school, college, or postgraduate school,
shall have majored in the profession in
which the examination is being held.

(b) [Reserved]

(c) Special requirement; therapists.
Every candidate for examination for
appointment as a therapist shall have
received a certificate from an approved
school of physical therapy or an ap-
proved school of occupational therapy.

[21 FR 9806, Dec. 12, 1956, as amended at 30
FR 9437, July 29, 1965]

§21.26 Eligibility; assistant grade.

(a) Requirements; all candidates. Ex-
cept as otherwise provided in this sec-
tion every candidate for examination
for appointment in the grade of assist-
ant:

(1) sShall meet the requirements for
eligibility for examination for appoint-
ment in the grade of junior assistant;

(2) Shall be at least 21 years of age;
and

(3) Shall have had at least 7 years of
educational and professional training
or experience subsequent to high
school, except that a candidate who ap-
plies for examination for appointment
in the Reserve Corps to serve as a med-
ical or dental intern may be examined
for such appointment upon the comple-
tion of 6 years of such education, train-
ing, or experience.

(b) Additional requirements; dietitians.
Every candidate for examination for
appointment as a dietitian shall have
successfully completed an approved
training course for dietetic interns.

§21.27 Eligibility;
grade.

Every candidate for examination for
appointment in the grade of senior as-
sistant shall meet the requirements for
eligibility for examination for appoint-
ment in the grade of assistant and
shall have completed at least 10 years
of educational and professional train-
ing or experience subsequent to high
school.

senior  assistant
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§21.28 Age requirements, Regular
Corps, senior assistant grade and
below.

No candidate for appointment to the
Regular Corps, except in the nurse cat-
egory, shall be appointed (a) after age
31 to the permanent junior assistant
grade, (b) after age 34 to the permanent
assistant grade, or (c) after age 37 to
the permanent senior assistant grade:
Provided, That the Surgeon General
may waive these age limitations, sub-
ject to other provisions of law, in the
case of any officer of the Reserve Corps
who is recommended for appointment
to the Regular Corps by the Chief of
the Bureau to which he is assigned and
who has been on continuous active
duty for at least two years imme-
diately preceding the date of such rec-
ommendation. The age limitations for
candidates who have had prior active
service in the Commissioned Corps of
the Public Health Service shall be in-
creased by the period of such service.

[27 FR 3886, Apr. 24, 1962]

§21.29 Eligibility; grades above senior
assistant grade.

Every candidate for examination for
appointment in grades above that of
senior assistant shall meet the require-
ments for eligibility for examination
for appointment in the grade of senior
assistant. Candidates for examination
for appointment in the full, senior, or
director grade shall have completed at
least 7, 14, or 15 additional years, re-
spectively, of postgraduate profes-
sional training for experience. When of-
ficers of the Service are unavailable for
the performance of duties requiring
highly specialized training and experi-
ence in special fields related to public
health, the Surgeon General may speci-
fy that a candidate for appointment to
the Regular Corps with such highly
specialized training and experience
shall be examined for appointment in
the full or senior grade upon comple-
tion of at least 5 or 12 additional years,
respectively, of postgraduate profes-
sional training or experience, except
that the total number of such appoint-
ments during a fiscal year shall not ex-
ceed three.

[21 FR 9806, Dec. 12, 1956. Redesignated at 25
FR 5184, June 10, 1960]
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§21.30 Determination of creditable
years of educational and profes-
sional training and experience.

The level of academic attainment,
the number of calendar years and the
quality of educational and professional
training and experience shall be con-
sidered in determining the number of
years of such training and experience
with which each candidate for appoint-
ment may be credited.

[25 FR 5184, June 10, 1960]

§21.31 Eligibility; all grades; academic
and professional education and pro-
fessional training and experience.

The Surgeon General is authorized,
subject to the other provisions of this
subpart to adopt additional standards
by which the education, training, and
experience required under this subpart,
and evidence thereof, shall be of such
specific kind and quality, pertinent to
the particular profession concerned, as
in his judgment are necessary to limit
the examination to qualified can-
didates.

[21 FR 9806, Dec. 12, 1956. Redesignated at 25
FR 5184, June 10, 1960]

§21.32 Boards; appointment of; powers
and duties.

The Surgeon General shall from time
to time appoint boards and subboards
of officers to consider the qualifica-
tions of candidates for appointment as
officers, and shall refer to such boards
the applications of those candidates
who are eligible for examination for
appointment. Such boards and sub-
boards shall consist of three or more
officers, the majority of whom, so far
as practicable, shall be of the same pro-
fession as the candidate. The Surgeon
General shall prescribe the duties of
boards and subboards in relation to the
examination process not otherwise pre-
scribed in this subpart.

[21 FR 9806, Dec. 12, 1956. Redesignated at 25
FR 5184, June 10, 1960]
§21.33 General service.

Officers shall be appointed only to
general service and shall be subject to
change of station.

[21 FR 9806, Dec. 12, 1956. Redesignated at 25
FR 5184, June 10, 1960]
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§21.34 Certification by candidate; re-
quirement of new physical exam-
ination.

If a candidate for appointment in the
Regular Corps or an officer of the Re-
serve Corps on inactive service has
passed a physical examination within a
period of one year from the date on
which it is contemplated that he will
be appointed or called to active duty,
he shall, prior to being appointed or
called to active duty, certify that to
the best of his knowledge and belief he
is free from all disease or injury not
noted in his record at the time of his
examination and that he is willing to
serve in any climate. If a candidate for
appointment in the Regular Corps, or
an officer of the Reserve Corps on inac-
tive service, has not passed a physical
examination within a period of one
year from the date on which it is con-
templated that he will be appointed or
called to active duty, he may, prior to
being appointed or called to active
duty, be required to undergo such phys-
ical examination as the Surgeon Gen-
eral may direct to determine his phys-
ical qualification for appointment or
call to active duty in accordance with
standards prescribed for original ap-
pointment, or he may be appointed or
called to active duty after executing
the certificate described in this sec-
tion, but shall be physically examined
to determine his physical qualification
for continued active service in accord-
ance with standards prescribed for
original appointment within a period of
15 days after reporting for duty at his
first station.

[21 FR 9806, Dec. 12, 1956, as amended at 24
FR 1790, Mar. 12, 1959. Redesignated at 25 FR
5184, June 10, 1960]

PROVISIONS APPLICABLE ONLY TO
REGULAR CORPS

§21.41 Professional examinations,
holding of; subjects to be included.

From time to time the Surgeon Gen-
eral may order examinations to be held
in such professions or specialties with-
in professions and for such grades as he
deems necessary for the purpose of pro-
viding merit rolls of eligible candidates
for appointment in the Regular Corps
and shall, if a professional examination
is to be required, prescribe the subjects
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relating to each profession or specialty
within such profession in which can-
didates will be examined.

[21 FR 9806, Dec. 12, 1956, as amended at 24
FR 1790, Mar. 12, 1959]

§21.42 Examinations; junior assistant,
assistant, or senior assistant grade.

The examination for appointment to
the junior assistant, assistant, or sen-
ior assistant grade in the Regular
Corps shall consist of (a) a written pro-
fessional examination relating to the
fundamentals of the candidate’s profes-
sion or specialty within his profession
and their relationship to the activities
of the Service, and (b) an examination
as to the candidate’s general fitness,
which shall include an oral interview,
and a review and evaluation of the can-
didate’s academic and professional edu-
cation and professional training and
experience, and may include other
written tests to determine the can-
didate’s fitness for appointment as an
officer. If an applicant for appointment
to any of these grades is an officer of
the Reserve Corps who has been on ac-
tive duty for not less than one year im-
mediately preceding his application,
the Surgeon General may direct that
the officer be examined as provided in
§21.43.

[21 FR 9806, Dec. 12, 1956, as amended at 24
FR 1790, Mar. 12, 1959; 25 FR 11099, Nov. 23,
1960]

§21.43 Examination; full grade and

above.

The examination for appointment to
the full, senior, or director grade in the
Regular Corps shall consist of a review
and evaluation of the candidate’s aca-
demic and professional education and
professional training and experience.
The Surgeon General may, however, di-
rect that the examination of a can-
didate for appointment to any such
grade shall also include an oral inter-
view, a written or oral professional ex-
amination, or both.

§21.44 Clinical or other practical dem-
onstration.

In the discretion of the Surgeon Gen-
eral a candidate for appointment to
any grade up to and including the sen-
ior assistant grade in the Regular
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Corps may be required to perform suc-
cessfully a clinical or other practical
demonstration which, if required, shall
constitute a part of the professional ex-
amination.

§21.45

The examination of every candidate
for appointment to any grade in the
Regular Corps shall be rated by a board
appointed pursuant to §21.30 in accord-
ance with such relative values for each
part of the examination as are pre-
scribed by the Surgeon General. No
candidate who receives a final rating
below 80 shall be appointed in the Reg-
ular Corps.

§21.46 Merit roll.

Each board appointed pursuant to
§21.30 to consider the qualifications of
candidates for appointment as officers
shall assign a numerical rating to each
candidate for appointment in the Reg-
ular Corps who passes the examination,
and shall submit a report to the Sur-
geon General of the ratings and the rel-
ative standing of all such candidates
for each grade in each profession or
specialty within a profession. The Sur-
geon General shall submit each such
report with his recommendations to
the Secretary, and, if approved by the
Secretary, the report shall constitute a
merit roll from which the Secretary
shall, in accordance with relative
standing, recommend available persons
to the President for nomination as
commissioned officers of the Regular
Corps. A board may consider any newly
discovered evidence relating to the
physical, professional, or personal
qualifications of any candidate exam-
ined for appointment. Upon rec-
ommendation of such board after re-
view of such evidence, the Surgeon
General, with the approval of the Sec-
retary, may correct the rating of a can-
didate or may qualify or disqualify a
candidate. The placing of a candidate’s
name on a merit roll shall give no as-
surance of an appointment. A merit
roll shall expire when a new merit roll
in the same profession or specialty
within a profession and grade has been
established, but no merit roll shall con-
tinue in effect longer than two years
after its approval by the Secretary.
Every candidate who has not been

Rating values.
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nominated by the President for ap-
pointment prior to the expiration of a
merit roll on which his name appears,
shall, unless he requests the oppor-
tunity to be reexamined, be rated with
the next group of candidates of the
same profession or specialty within a
profession for appointment in the same
grade and shall be given the same rat-
ing he had on the expired merit roll. If
two candidates who were examined at
the same time receive the same numer-
ical rating the elder candidate shall as-
sume relative standing on the merit
roll over the younger candidate. If a
candidate whose name is being trans-
ferred from an expired to a new merit
roll has the same numerical rating as a
candidate whose name is being placed
on the new merit roll for the first time,
the former shall assume relative stand-
ing on the merit roll over the latter.
The name of a candidate may be re-
moved from a merit roll in the event
that he refuses an appointment when
offered. No candidate’s eligibility for
appointment shall exceed two years un-
less he again becomes eligible as the
result of another examination.

[21 FR 9806, Dec. 12, 1956, as amended at 24
FR 1790, Mar. 12, 1959]

§21.47 Examination; anticipation of
meeting qualifications.

A potential candidate for appoint-
ment in any grade in the Regular Corps
may be examined within a period of
nine months prior to the date upon
which it is anticipated that he will
qualify for appointment under this sub-
part. Upon successful completion of the
examination, his name will be entered
on a merit roll. In the event that his
name, in order of relative standing
among all candidates, precedes that of
fully qualified candidates, his name,
for purpose of appointment, shall be
passed over in favor of fully qualified
candidates until such time as he be-
comes fully qualified, but in no event
shall he otherwise lose his relative
standing on the merit roll, except as
provided in §21.46. If the candidate fails
to qualify for appointment at the time
that it was anticipated that he would
qualify, his name shall be removed
from the merit roll.
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PROVISIONS APPLICABLE ONLY TO
RESERVE CORPS

§21.51 Appointment of officers having
specialized training or experience
in administration and management.

The Surgeon General may rec-
ommend for original appointment in
the Reserve Corps candidates who have
specialized training or experience in
administration and management relat-
ing to the functions of the Service. All
such candidates shall be subject to the
same eligibility requirements for origi-
nal appointment as are applicable to
other candidates, except that such a
candidate may substitute experience in
administration or management for the
requirement of professional training or
experience.

§21.52 Waiver of entrance qualifica-
tions for original appointment in
time of war or national emergency.

If, in time of war or national emer-
gency proclaimed by the President, the
Secretary determines that there is
need for commissioned personnel to
meet the needs of the Service, other
than persons eligible for examination
for original appointment under the eli-
gibility requirements prescribed in this
subpart, he may prescribe standards of
eligibility for examination for the
original appointment of officers in the
Reserve Corps without regard to such
eligibility requirements. Such stand-
ards shall, however, authorize the ex-
amination only of candidates with spe-
cialized experience in administration
or management or candidates with
training or experience in fields relating
to public health. The permanent grade
of an officer who becomes eligible for
examination for appointment pursuant
to such standards and who becomes eli-
gible for appointment after passage of
an examination shall be limited to the
junior assistant or the assistant grade,
except that, if upon examination a can-
didate is found to be exceptionally
qualified for the performance of highly
specialized duties with the Service pur-
suant to §21.55, he may be rec-
ommended for appointment to any
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grade up to and including the director
grade.

[21 FR 9806, Dec. 12, 1956, as amended at 24
FR 1790, Mar. 12, 1959]

§21.53 Examination.

The examination of candidates for
original appointment as officers to any
grade in the Reserve Corps shall con-
sist of a review and evaluation of their
academic and other education and
their training and experience. In the
discretion of the Surgeon General the
examination of any such candidate
may include an oral interview, a writ-
ten examination, or both.

§21.54 Students.

A potential candidate for appoint-
ment in the Regular Corps who is pur-
suing a course of instruction which,
upon completion, would qualify him
under §21.25 or §21.26 for examination
for appointment in the junior assistant
or assistant grade may be examined for
and appointed in the Reserve Corps in
the junior assistant grade but shall not
be called to extended active duty until
the successful completion of such
course of instruction, except that: (a)
He may be called to active duty for
purposes of training for periods not to
exceed 120 days during any fiscal year,
and (b) those students who have com-
pleted at least 3 years of collegiate or
professional study leading to the quali-
fying degree for appointment may be
called to active duty for the purpose of
completing the requirements  of
§21.25(a)(3). An appointment made
under this subpart shall be terminated
upon the officer’s failure to continue a
full-time course of study or failure to
meet the requirements of §21.25(a)(3)
within 18 months after entering on ac-
tive duty.

[34 FR 706, Jan. 17, 1969]

§21.55 Appointment to higher grades;
candidates exceptionally qualified
in specialized fields.

Any candidate eligible for examina-
tion for appointment in the grade of as-
sistant pursuant to §21.26 who, upon
examination for such purpose, is found
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exceptionally qualified for the perform-
ance of duties requiring highly special-
ized training or experience may be rec-
ommended for appointment in the Re-
serve Corps in any grade up to and in-
cluding the director grade without re-
gard to the additional years of post-
graduate training or experience pre-
scribed for grades above the assistant
grade.

§21.56 Reappointment.

An officer of the Reserve Corps, after
being examined and found qualified for
reappointment, may be recommended
for reappointment to the same grade in
the event that his commission expires
before he becomes eligible for re-
appointment to a higher grade, or may
be recommended for reappointment to
a higher grade to be effective on or
after the date on which he meets the
qualifications prescribed in this sub-
part for original appointment to such
higher grade.

§21.57 Examination for reappoint-

ment.

The examination of an officer of the
Reserve Corps on active duty who is
being considered for reappointment in
such corps shall consist of a review and
evaluation of his record with the Serv-
ice. The examination of an officer of
the Reserve Corps on inactive duty who
is being considered for reappointment
in such corps shall consist of (a) a re-
view and evaluation of his record with
the Service while on active duty, if
any, and (b) the record of his training
or experience during the period of his
inactive duty preceding such examina-
tion. In the discretion of the Surgeon
General the examination for reappoint-
ment of an officer, whether on active
or inactive duty, may include an oral
interview.

§21.58 Physical examination for re-
appointment.

Every officer of the Reserve Corps
being considered for reappointment
shall undergo such physical examina-
tion as the Surgeon General may di-
rect. An officer on active duty may be
recommended for reappointment unless
he is found to have a physical dis-
ability which is determined to render
him physically unfit to perform the du-
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ties of his office under section 402 of
the Career Compensation Act of 1949,
as amended. An officer may be rec-
ommended for promotion only if he
meets the physical qualifications for
original appointment. If an officer is
not available to be physically exam-
ined because of circumstances which
make it impracticable for the Service
to require such examination, he may,
in the discretion of the Surgeon Gen-
eral, be reappointed without such ex-
amination, but shall be examined as
soon thereafter as practicable and his
physical qualification or disqualifica-
tion for continued or future active
service shall be determined on the
same basis as if the physical examina-
tion had been given prior to reappoint-
ment.

Subpart C—Involuntary Child and
Spousal Support Allotments

AUTHORITY: 37 U.S.C. 101, 15 U.S.C. 1673, 42
U.S.C. 665.

SOURCE: 49 FR 7235, Feb. 24, 1984, unless
otherwise noted.

§21.70 Purpose.

Under references 37 U.S.C. 101, 15
U.S.C. 1673, and 42 U.S.C. 665, this sub-
part provides implementing policies
governing involuntary child or child
and spousal support allotments, as-
signs responsibilities, and prescribes
procedures.

§21.71 Applicability and scope.

(a) This subpart applies to officers in
the Public Health Service Commis-
sioned Corps. The term ““Public Health
Service,” hereinafter shall be referred
to as Service.

(b) Its provisions pertain to officers
of the Service under a call or order to
active duty for a period of six months
or more.

§21.72 Definitions.

(a) Child support. Periodic payments
for the support and maintenance of a
child or children, subject to and in ac-
cordance with State or local law. This
includes, but is not limited to pay-
ments to provide for health care, edu-
cation, recreation, clothing, or to meet
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other specific needs of such a child or
children.

(b) Spousal support. Periodic pay-
ments for the support and maintenance
of a spouse or former spouse in accord-
ance with State or local law. It in-
cludes, but is not limited to, separate
maintenance, alimony pendente lite,
and maintenance. Spousal support does
not include any payment for transfer of
property or its value by an individual
to his or her spouse or former spouse in
compliance with any community prop-
erty settlement, equitable distribution
of property, or other division of prop-
erty between spouse or former spouse.

(c) Notice. A court order, letter, or
similar documentation issued by an au-
thorized person, which provides notifi-
cation that an officer has failed to
make periodic support payments under
a support order.

(d) Support order. Any order providing
for child or child and spousal support
issued by a court of competent jurisdic-
tion or by administrative procedures
established under State law that af-
fords substantially due process and is
subject to judicial review. A court of
competent jurisdiction includes Indian
tribal courts within any State, terri-
tory, or possession of the United States
and the District of Columbia.

(e) Authorized person. (1) Any agent or
attorney of any State having in effect
a plan approved under part D of title
IV of the Social Security Act (42 U.S.C.
651-665), who has the duty or authority
to seek recovery of any amounts owed
as child or child and spousal support
(including, when authorized under a
State plan, any official of a political
subdivision); and (2) the court which
has authority to issue an order against
the officer for the support and mainte-
nance of a child, or any agent of such
court.

(f) Active duty. Full-time duty in the
Service, including full-time training
duty.

(g) Legal officer. Shall be an officer of
the Service or employee of the Depart-
ment who is a lawyer and who has sub-
stantial knowledge of the regulations,
policies, and procedures relating to the
implementation of section 172 of Pub.
L. 97-248.
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§21.738 Policy.

(a) It is the policy of the Department
of Health and Human Services to with-
hold allotments from pay and allow-
ances of commissioned officers on ac-
tive duty in the Service to make invol-
untary allotments from pay and allow-
ances as payment of child, or child and
spousal, support payments when the of-
ficer has failed to make periodic pay-
ments under a support order in a total
amount equal to the support payable
for two months or longer. Failure to
make such payments shall be estab-
lished by notice from an authorized
person to the designated official of the
Department. Such notice shall specify
the name and address of the payee to
whom the allotment is payable. The
amount of the allotment shall be the
amount necessary to comply with the
support order including amounts for
arrearages as well as for current sup-
port. However the amount of the allot-
ment, when added to any other
amounts withheld from the officer’s
pay pursuant to a support order, shall
not exceed the limits for involuntary
allotments from pay as prescribed in
section 303 (b) and (c) of the Consumer
Credit Protection Act, 15 U.S.C. 1673.
An allotment under this Subpart shall
be adjusted or discontinued upon no-
tice from any authorized person.

(b) Notwithstanding the above, no ac-
tion shall be taken to withhold an al-
lotment from the pay and allowances
of any officer until such officer has had
an opportunity to consult with a legal
officer of the Department to discuss
the legal and other factors involved
with respect to the officer’s support ob-
ligation and his or her failure to make
payments. The Department shall exer-
cise continuing good faith efforts to ar-
range such a consultation, but must
begin to withhold allotments on the
first end-of-month payday after 30 days
have elapsed since notice of an oppor-
tunity to consult was sent to the offi-
cer.

§21.74 Responsibilities.

(a) The General Counsel, Office of the
Secretary, Department of Health and
Human Services, shall be the Des-
ignated Official for the Department
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and shall provide guidance to the Serv-
ice regarding administration of the
provisions of these regulations.

(b) The Commissioned Personnel Op-
erations Division, Office of Personnel
Management, Office of Management,
Office of the Assistant Secretary for
Health, shall implement the provisions
of these regulations.

§21.75 Procedures.

(a) Service of notice. (1) An authorized
person shall serve on the designated of-
ficial of the Department a signed no-
tice including:

(i) Full name of the officer;

(ii) Social security number of the of-
ficer;

(iii) Duty station location of the offi-
cer, if known;

(iv) A statement that support pay-
ments are delinquent by an amount at
least equal to the amount of support
payable for two months;

(v) A photocopy, along with any
modifications, of the underlying sup-
port order;

(vi) A statement of the amount of ar-
rearages provided for in the court order
and the amount which is to be applied
each month toward liquidation of the
arrearages, if applicable;

(vii) The full name and address of the
payee to whom the allotment will be
payable;

(viii) Any limitations on the duration
of the support allotment.

(2) The service of notice shall be ac-
complished by certified or registered
mail, return receipt requested, or by
personal service, upon the appropriate
designated official of the Department.
The designated official shall note the
date and time of receipt on the notice.

(3) Vvalid service is not accomplished
until the notice is received in the office
of the designated official.

(4) If the order of a court or duly au-
thorized administrative agency seeks
collection of arrearages, the notice
must state that the support allotment
qualifies for the additional 5 percent in
excess of the maximum percentage lim-
itations found in 15 U.S.C. 1673. Sup-
porting evidence must be submitted to
the Department establishing that the
support order is 12 or more weeks in ar-
rears.
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(5) When the information submitted
is not sufficient to identify the officer
the notice shall be returned directly to
the authorized person with an expla-
nation of the deficiency. However, be-
fore returning the notice, an attempt
should be made to inform the author-
ized person who caused the notice to be
served that it will not be honored un-
less adequate information is supplied.

(6) Upon proper service of notice of
delinquent support payments and to-
gether with all required supplementary
documents and information, the Serv-
ice shall identify the officer from
whom moneys are due and payable. The
pay of the officer shall be reduced by
the amount necessary to comply with
the support order and liquidate arrear-
ages if any, if provided by order of a
court or duly authorized administra-
tive agency. The maximum amount to
be alloted under the provision together
with any other moneys withheld from
the officer for support pursuant to a
court order may not exceed:

(i) 50 percent of the officer’s dispos-
able earnings for any month when the
officer asserts by affidavit or other ac-
ceptable evidence that he or she is sup-
porting a spouse or dependent child or
both, other than a party in the support
order. When the officer submits evi-
dence, copies shall be sent to the au-
thorized person, together with notifica-
tion that the officer’s support claim
will be honored. If the support claim is
contested by the authorized person, the
authorized person may refer it to the
appropriate court or other authority
for resolution. Pending resolution of a
contested support claim, the allotment
shall be made but the amount of such
allotment may not exceed 50 percent of
the officer’s disposable earnings;

(i) 60 percent of the officer’s dispos-
able earnings for any month when the
officer fails to assert by affidavit or
other acceptable evidence, that he or
she is supporting a spouse or dependent
child or both;

(iii) Regardless of the limitations
above, an additional five percent of the
officer’s disposable earnings shall be
withheld when it is stated in the notice
that the officer is In arrears in an
amount equivalent to 12 or more
weeks’ support.
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(b) Disposable earnings. (1) The fol-
lowing moneys, as defined in the U.S.
Public Health Service Commissioned
Corps Personnel Manual, are subject to
inclusion in computation of the offi-
cer’s disposable earnings:

(i) Basic pay;

(ii) Basic allowances for quarters for
officers with dependents and officers
without dependents;

(iii) Basic allowance for subsistence;

(iv) Special pay for physicians, den-
tists, optometrists, and veterinarians;

(v) Hazardous duty pay;

(vi) Flying pay; and

(vii) Family separation allowances
(only for officers assigned outside the
contiguous United States).

(c) Exclusions. The following moneys
are excluded from the computation of
the officer’s disposable earnings.
Amounts due from or payable by the
United States shall be offset by any
amounts:

(1) Owed by the officer to the United
States.

(2) Required by law to be deducted
from the remuneration or other pay-
ment involved including but not lim-
ited to:

(i) Amounts withheld from benefits
payable under title Il of the Social Se-
curity Act when the withholding is re-
quired by law;

(ii) FICA.

(3) Properly withheld for Federal and
State income tax purposes if the with-
holding of the amounts is authorized or
required by law and if amounts with-
held are not greater than would be the
case if the individual claimed all de-
pendents to which he or she were enti-
tled. The withholding of additional
amounts pursuant to 26 U.S.C. 3402(i)
may be permitted only when the officer
presents evidence of a tax obligation
which supports the additional with-
holding.

(4) Deducted for the Servicemen’s
Group Life Insurance coverage.

(5) Advances of pay that may be due
and payable by the officer in the fu-
ture.

(d) Officer Notification. (1) As soon as
possible, but not later than 30 calendar
days after the date of receipt of notice,
the Commissioned Personnel Oper-
ations Division shall send to the officer
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at his or her duty station, written no-
tice:

(i) That notice has been served, in-
cluding a copy of the documents sub-
mitted;

(ii) Of the maximum limitations set
forth, with a request that the officer
submit supporting affidavits or other
documentation necessary for deter-
mining the applicable percentage limi-
tation;

(iii) That by submitting supporting
affidavits or other necessary docu-
mentation, the officer consents to the
disclosure of such information to the
party requesting the support allot-
ment;

(iv) Of the amount of percentage that
will be deducted if the officer fails to
submit the documentation necessary to
enable the designated official of the
Service to respond to the legal process
within the time limits set forth;

(v) That a consultation with a legal
officer is authorized and will be pro-
vided by the Department. The name,
address, and telephone number of the
legal officer will be provided;

(vi) That the officer may waive the
personal consultation with a legal offi-
cer; however if consultation is waived
action will be taken to initiate the al-
lotment by the first end-of-month pay-
day after notification is received that
the officer has waived his/her consulta-
tion;

(vii) That the allotment will be initi-
ated without the officer having re-
ceived a personal consultation with a
legal officer if the legal officer provides
documentation that consultation could
not be arranged even though good faith
attempts to do so had been made; and

(viii) Of the date that the allotment
is scheduled to begin.

(2) The Commissioned Personnel Op-
erations Division shall inform the ap-
propriate legal officer of the need for
consultation with the officer and shall
provide the legal officer with a copy of
the notice and other legal documenta-
tion served on the designated official.

(3) If possible, the Commissioned Per-
sonnel Operations Division shall pro-
vide the officer with the following:

(i) A consultation in person with the
appropriate legal officer to discuss the
legal and other factors involved with
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the officer’s support obligation and his/
her failures to make payment;

(ii) Copies of any other documents
submitted with the notice.

(4) The legal officer concerned will
confirm in writing to the Commis-
sioned Personnel Operations Division
within 30 days of notice that the officer
received a consultation concerning the
officer’s support obligation and the
consequences of failure to make pay-
ments. The legal officer concerned
must advise the Commissioned Per-
sonnel Operations Division of the in-
ability to arrange such consultation
and the status of continuing efforts to
contact the officer.

(e) Lack of money. (1) When notice is
served and the identified officer is
found not to be entitled to any moneys
due from or payable by the Department
of Health and Human Services, the
Commissioned Personnel Operations
Division shall return the notice to the
authorized person, and advise in writ-
ing that no moneys are due from or
payable by the Department of Health
and Human Services to the named indi-
vidual.

(2) Where it appears that moneys are
only temporarily exhausted or other-
wise unavailable, the Commissioned
Personnel Operations Division shall ad-
vise the authorized person in writing
on a timely basis as to why, and for
how long, the moneys will be unavail-
able.

(3) In instances where the officer sep-
arates from active duty, the authorized
person shall be informed in writing on
a timely basis that the allotment is
discontinued.

(f) Effective date of allotment. Allot-
ments shall be withheld beginning on
the first end-of-month payday after the
Commissioned Personnel Operations
Division is notified that the officer has
had a consultation with a legal officer,
has waived his/her right to such con-
sultation, or the legal officer has sub-
mitted documentation that a consulta-
tion with the officer could not be ar-
ranged after good faith attempts to do
so were made by the legal officer. The
Service shall not be required to vary
its normal allotment payment cycle to
comply with the notice.

(g) Designated official. Department of
Health and Human Services, General
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Counsel, Room 5362 North Building, 330
Independence Avenue, SW., Wash-
ington, DC 20201.

(Approved by the Office of Management and
Budget under control number 0937-0123)

PART 22—PERSONNEL OTHER THAN
COMMISSIONED OFFICERS

HANSEN’S DISEASE DUTY BY PERSONNEL
OTHER THAN COMMISSIONED OFFICERS

Sec.

22.1 Duty at a station of the Service de-
voted to the care of Hansen’s disease pa-
tients; additional pay.

SPECIAL CONSULTANTS

22.3 Appointment of special consultants.
22.5 Leave without pay while on detail.

AUTHORITY: Sec. 208(e) of the Public Health
Service Act, 42 U.S.C. 210(e); E.O. 11140, 29 FR
1637.

HANSEN’S DISEASE DUTY BY PERSONNEL
OTHER THAN COMMISSIONED OFFICERS

§22.1 Duty at a station of the Service
devoted to the care of Hansen’s dis-
ease patients; additional pay.

(@) Non-commissioned officers and
other employees of the Service shall
not receive any additional compensa-
tion by reason of being assigned to any
duty requiring intimate contact with
persons with Hansen’s disease. How-
ever, any such officer or employee who
was entitled, on January 4, 1986, to re-
ceive additional pay by reason of being
assigned to full-time duty, for a period
of 30 days or more, at a station of the
Service devoted to the care of Hansen’s
disease patients and who continues to
be assigned to such duty, shall receive
special pay as long as such assignment
continues without a break.

(b) Such special pay shall, on any fu-
ture date, be at an annual dollar level
equal to the lower of the levels that
would be paid under the following sub-
paragraphs:

(1) 25% of the lowest level of basic
pay that he or she has been receiving
on any date from January 4, 1986,
through that future date;

(2) The amount by which the level of
an employee’s basic pay plus special
pay on January 4, 1986, exceeds the
level of that employee’s basic pay on
that on that future date, except that
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the special pay under this subpara-
graph shall not be less that 12 times
the monthly special pay then paid to
Commissioned Officers entitled to spe-
cial pay for duty involving intimate
contact with persons who have Han-
sen’s disease. (As of October 24, 1985,
that monthly rate was $110.)

(c) An officer or employee may be
paid special pay for any pay period,
under paragraphs (a) and (b) of this sec-
tion, only to the extent that it does not
cause his or her aggregate pay for that
pay period to exceed the biweekly rate
of basic pay for Level V of the Execu-
tive Schedule. As used in this para-
graph, ‘‘aggregate pay’’ comprises
basic pay, this special pay, and pre-
miums for overtime, nightwork, irreg-
ular duty, standby status, and Sunday
or holiday work.

[50 FR 43146, Oct. 24, 1985]
SPECIAL CONSULTANTS

§22.3 Appointment of special consult-
ants.

(@) When the Public Health Service
requires the services of consultants
who cannot be obtained when needed
through regular Civil Service appoint-
ment or under the compensation provi-
sions of the Classification Act of 1949,
special consultants to assist and advise
in the operations of the Service may be
appointed, subject to the provisions of
the following paragraphs and in accord-
ance with such instructions as may be
issued from time to time by the Sec-
retary of Health and Human Services.

(b) Appointments, pursuant to the
provisions of this section, may be made
by those officials of the Service to
whom authority has been delegated by
the Secretary or his designee.

(c) The per diem or other rates of
compensation shall be fixed by the ap-
pointing officer in accordance with cri-
teria established by the Surgeon Gen-
eral.

(Sec. 208(c), 58 Stat. 686, as amended; 42
U.S.C. 209(e); sec. 207(f), 58 Stat. 686 as
amended by 62 Stat. 40; 42 U.S.C. 209(f))

[21 FR 9821, Dec. 12, 1956, as amended at 31
FR 12939, Oct. 5, 1966]
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§22.5 Leave without pay while on de-
tail.

The Secretary or his delegate may,
pursuant to section 214(d) of the Public
Health Service Act, 42 U.S.C. 215(d),
and with the consent of the officer or
employee concerned, arrange, through
agreements or otherwise, for a civilian
officer or employee of the Public
Health Service to be placed on leave
without pay for the period of a detail
to a State, a subdivision thereof, or a
private non-profit institution and be
paid by the non-Federal organization.
Such an arrangement may be for a pe-
riod of not to exceed 2 years, but may
be extended for additional periods of
not to exceed 2 years each.

(Sec. 215, 58 Stat. 690, as amended; 42 U.S.C.
216)

[33 FR 18981, Dec. 20, 1968]

PART 23—NATIONAL HEALTH
SERVICE CORPS

Subpart A—Assignment of National Health
Service Corps Personnel

Sec.

23.1 To what entities does this regulation
apply?

23.2 Definitions.

23.3 What entities are eligible to apply for
assignment?

23.4 How must an entity apply for assign-
ment?

23.5 What are the criteria for deciding
which applications for assignment will be
approved?

23.6 What are the criteria for determining
the entities to which National Health
Service Corps personnel will be assigned?

23.7 What must an entity agree to do before
the assignment is made?

23.8 What operational requirements apply
to an entity to which National Health
Service Corps personnel are assigned?

23.9 What must an entity to which National
Health Service Corps personnel are as-
signed (i.e., a National Health Service
Corps site) charge for the provision of
health services by assigned personnel?

23.10 Under what circumstances may a Na-
tional Health Service Corps site’s reim-
bursement obligation to the Federal Gov-
ernment be waived?

23.11 Under what circumstances may the
Secretary sell equipment or other prop-
erty of the United States used by the Na-
tional Health Service Corps site?

23.12 Who will supervise and control the as-
signed personnel?
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23.13 What nondiscrimination requirements
apply to National Health Service Corps
sites?

Subpart B—Private Practice Special Loans
for Former Corps Members

23.21 Definitions.

23.22 What is the purpose of a private prac-
tice loan?

23.23 Who is eligible to receive a private
practice option loan?

23.24 In what amounts are loans made?

23.25 How will interest rates for loans be de-
termined?

23.26 How is the loan repaid?

23.27 What happens if scheduled payments
are late?

23.28 What events constitute default?

23.29 What happens in the case of a default?

23.30 May the loan be prepaid?

23.31 May loan payments be postponed or
waived?

23.32 What conditions are imposed on the
use of the loan funds?

23.33 What security must be given for these
loans?

23.34 What other conditions are imposed?

23.35 What criteria are used in making
loans?

Subpart C—Private Startup Loans

23.41 What conditions are applicable to
loans under this subpart?

AUTHORITY: Secs. 333, 338E(c), and
338C(e)(1), Public Health Service Act. 90 Stat.
2272, as amended, 95 Stat. 905, 97 Stat. 1345 (42
U.S.C. 254f et seq.), 95 Stat. 912 (42 U.S.C.
254p(c)), 95 Stat. 910 (42 U.S.C. 254n(e)(1)).

SOURCE: 45 FR 12790, Feb. 27, 1980, unless
otherwise noted.

Subpart A—Assignment of Na-
tional Health Service Corps
Personnel

§23.1 To what entities does this regu-
lation apply?

This regulation applies to the assign-
ment of National Health Service Corps
personnel under section 333 et seq. of
the Public Health Service Act (42
U.S.C. 254f) to provide health services
in or to health manpower shortage
areas as designated under section 332 of
the Public Health Service Act (42
U.S.C. 254e).

§23.2 Definitions.
As used in this subpart:
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Act means the Public Health Service
Act, as amended.

Assigned National Health Service Corps
personnel or Corps personnel means
health personnel of the Regular and
Reserve Corps of the Public Health
Service Commissioned Corps and civil-
ian personnel as designated by the Sec-
retary including, but not limited to,
physicians, dentists, nurses, and other
health professions personnel who are
assigned under section 333 of the Act
and this regulation.

Health manpower shortage area means
the geographic area, the population
group, the public or nonprofit private
medical facility or any other public fa-
cility which has been determined by
the Secretary to have a shortage of
health manpower under section 332 of
the Act and its implementing regula-
tion (42 CFR part 5).

National Health Service Corps site
means the entity to which personnel
have been assigned under section 333 of
the Act and this regulation to provide
health services in or to health man-
power shortage area.

Nonprofit private entity means as enti-
ty which may not lawfully hold or use
any part of its net earnings to the ben-
efit of any private shareholder or indi-
vidual and which does not hold or use
its net earnings for that purpose.

Secretary means the Secretary of
Health and Human Services and any
other officer or employee of that De-
partment to whom the authority in-
volved has been delegated.

§23.3 What entities are eligible to
apply for assignment?

Any public or nonprofit private enti-
ty which is located in a health man-
power shortage area, or has a dem-
onstrated interest in the shortage area,
may apply for the assignment of Na-
tional Health Service Corps personnel.

§23.4 How must an entity apply for as-
signment?

(a) An application for the assignment
of National Health Service Corps per-
sonnel must be submitted to the Sec-
retary by an eligibe applicant in the
form and at the time prescribed by the
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Secretary.! The application must be
signed by an individual authorized to
act for the applicant and to assume on
behalf of the applicant the obligations
imposed by law, the Act, this regula-
tion, and any additional conditions of
assignment imposed under these au-
thorities.

(b) In addition to other pertinent in-
formation required by the Secretary,
an application for the assignment of
Corps personnel must include—

(1) A description of the applicant’s
overall organizational structure;

(2) A justification of the request for
the assignment of personnel based upon
the needs of the health manpower
shortage area;

(3) A description of the applicant’s fi-
nancial plan for operating the National
Health Service Corps site including a
proposed budget, sources of non-Fed-
eral support obtained, and the proposed
expenditures for obtaining adequate
support staff, equipment and supplies;

(4) A list of the proposed fees and dis-
counted fees to be charged for the pro-
vision of health services; and

(5) If an entity wishes to request an
interest free loan (not to exceed $50,000)
under section 335(c) of the Act to assist
the applicant in establishing the prac-
tice of the assigned National Health
Service Corps personnel, a detailed jus-
tification of the amount requested
must be included.

() An application for assignment
must include evidence that the appli-
cant has provided a copy of the com-
pleted application for review to (1)
each health systems agency designated
under section 1515 of the Act for the
health service area which includes all
or part of the health manpower short-
age area for which as assignment of
National Health Service Corps per-
sonnel is sought or (2) if no health sys-
tems agency has been designated for
such a health service area, to each
State health planning and development
agency designated under section 1521 of
the Act for each State which includes
all or part of the health manpower
shortage area for which an assignment

1 Applications and instructions may be ob-
tained from Regional Offices of the Depart-
ment of Health and Human Services at the
addresses set forth at 45 CFR 5.31(b).
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of National Health Service Corps per-
sonnel is sought.

(d) If an application for assignment is
filed by an applicant which had pre-
viously been assigned National Health
Service Corps personnel under an
agreement entered into under section
329 of the Act as in effect before Octo-
ber 1, 1977, or under section 334 of the
Act, the applicant must provide the in-
formation the Secretary considers nec-
essary to make the determinations re-
quired by section 333(a)(1)(D) of the
Act.

[45 FR 12790, Feb. 27, 1980, as amended at 51
FR 31948, Sept. 8, 1986]

§23.5 What are the criteria for decid-
ing which applications for assign-
ment will be approved?

(a) In approving or disapproving an
application for assignment of Corps
personnel, the Secretary will consider,
among other pertinent factors:

(1) The applicant’s ability and plans
to meet the operational requirements
in §23.8.

(2) The administrative and manage-
rial capability of the applicant.

(3) The soundness of the applicant’s
financial plan for operating the Na-
tional Health Service Corps site.

(4) The extent to which community
resources will be used in operating the
National Health Service Corps site.

(5) Comments received from any des-
ignated health systems agency or any
designated State health planning and
development agency to which an appli-
cation was submitted for review under
§23.4(c).

(6) Comments received from health
professional societies serving the
health manpower shortage area.

(b) Special consideration for the as-
signment of Corps personnel will be
given to the entity which is located in
a health manpower shortage area over
an entity which is not located in a
health manpower shortage area but has
a demonstrated interest in it.

§23.6 What are the criteria for deter-
mining the entities to which Na-
tional Health Service Corps per-
sonnel will be assigned?

(a) The Secretary may, upon approv-
ing an application for the assignment
of personnel and after entering into an
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agreement with an applicant under
§23.7, assign National Health Service
Corps personnel to provide health serv-
ices in or to a health manpower short-
age area.

(b) In assigning National Health
Service Corps personnel to serve in a
health manpower shortage area, the
Secretary will seek to assign personnel
who have those characteristics which
will increase the probability of their
remaining to serve in the health man-
power shortage area upon completion
of the period of assignment. In addi-
tion, the Secretary will apply a weight-
ed-value system in which the first fac-
tor listed below is assigned the great-
est weight and the second, and third
factors are assigned lesser weights in
descending order:

(1) The need of the health manpower
shortage area as determined by criteria
established under section 332(b) of the
Act.

(2) The willingness of individuals,
government agencies, or health enti-
ties within the health manpower short-
age area to cooperate with the Na-
tional Health Service Corps in pro-
viding effective health services.

(3) The comments of health profes-
sional societies serving the health
manpower shortage area.

[45 FR 12790, Feb. 27, 1980, as amended at 51
FR 31948, Sept. 8, 1986]

§23.7 What must an entity agree to do
before the assignment is made?

(a) Requirements. To carry out the
purposes of section 334 of the Act, each
National Health Service Corps site
must enter into an agreement with the
Secretary under which the site agrees
to:

(1) Be responsible for charging for
health services provided by assigned
National Health Service Corps per-
sonnel;

(2) Take reasonable action for the
collection of the charges for those
health services;

(3) Reimburse the United States the
sums required under section 334 of the
Act; and

(4) Prepare and submit an annual re-
port. The agreement will set forth the
period of assignment (not to exceed 4
years), the number and type of Corps
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personnel to be assigned to the site,
and other requirements which the Sec-
retary determines necessary to carry
out the purposes of the Act.

(b) Termination. An agreement en-
tered into under this section may be
terminated by either party on 30-days
written notice or modified by mutual
consent consistent with section 333 of
the Act.

[45 FR 12790, Feb. 27, 1980, as amended at 51
FR 31948, Sept. 8, 1986]

§23.8 What operational requirements
apply to an entity to which Na-
tional Health Service Corps per-
sonnel are assigned?

Each National Health Service Corps
site must:

(a) Operate a health care delivery
system within a planned or existing
community structure to assure:

(1) The provision of high quality com-
prehensive health care;

(2) To the extent feasible, full profes-
sional health care coverage for the
health manpower shortage area;

(3) Continuum of care; and

(4) The availability and accessibility
of secondary and tertiary health care
(the two more sophisticated levels of
health care beyond primary care);

(b) Establish and maintain a patient
record system;

(c) Implement a system for maintain-
ing the confidentiality of patient
records;

(d) Meet the requirements of applica-
ble fire and safety codes;

(e) Develop, to the extent feasible,
linkages with other health care facili-
ties for the provision of services which
supplement or complement the services
furnished by the assigned Corps per-
sonnel;

(f) Operate a quality assurance sys-
tem which meets the requirements of
42 CFR 51c.303(c) for the establishment
and operation of a quality assurance
system in a community health center;
and

(g) Establish basic data, cost ac-
counting, and management informa-
tion and reporting systems as pre-
scribed by the Secretary.



§23.9

§23.9 What must an entity to which
National Health Service Corps per-
sonnel are assigned (i.e., a National
Health Service Corps site) charge
for the provision of health services
by assigned personnel?

(a) Except as provided in paragraph
(b) of this section, individuals receiv-
ing services from assigned National
Health Service Corps personnel must
be charged on a fee-for-service or other
basis at a rate which is computed to
permit recovery of the value of the
services and is approved by the Sec-
retary.

(b) In determining whether to ap-
prove fees to be charged for health
services, the Secretary will consider:
The costs to the National Health Serv-
ice Corps of providing the health serv-
ices; the costs to the health manpower
shortage area for providing the serv-
ices; and the charges for similar serv-
ices by other practitioners or facilities
in or nearby the health manpower
shortage area. However, if assigned Na-
tional Health Service Corps personnel
are providing services within the
framework of an established health
services delivery system, the Secretary
may approve the fees charged under
that system without regard to the fore-
going factors.

(©)(1) No charge or a nominal charge
will be made for health services pro-
vided by assigned National Health
Service Corps personnel to individuals
within the health manpower shortage
area with annual incomes at or below
the “CSA Income Poverty Guidelines”
(45 CFR 1060.2). However, no individual
will be denied health services based
upon inability to pay for the services.
Any individual who has an annual in-
come above the ““CSA Income Poverty
Guidelines,” but whose income does
not exceed 200 percent of the CSA lev-
els, will receive health services at a
nominal charge. However, charges will
be made for services to the extent that
payment will be made by a third party
which is authorized or under legal obli-
gation to pay the charges.

(2) The provisions of this paragraph
also apply with respect to services pro-
vided by an individual who is fulfilling
an NHSC scholarship obligation under
section 753 or who received a special
grant under section 755.
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§23.10 Under what circumstances may
a National Health Service Corps
site’s reimbursement obligation to
the Federal Government be waived?

(@) The Secretary may waive in
whole or in part the reimbursement re-
quirements of section 334(a)(3) of the
Act if he determines that:

(1) The National Health Service
Corps site is financially unable to meet
the reimbursement requirements or
that compliance with those require-
ments will unreasonably limit the abil-
ity of the site to adequately support
the provision of services by assigned
Corps personnel. In making these de-
terminations, the Secretary will con-
sider—

(i) The costs necessary to adequately
support the health services provided by
the assigned National Health Service
Corps personnel and the income and fi-
nancial resources available to meet the
costs;

(i) The ability of the applicant to ob-
tain credit from suppliers, lending in-
stitutions, private organizations and
individuals;

(iii) The need of the health manpower
shortage area for health services; and

(iv) The extent to which the National
Health Service Corps site utilizes
health professions personnel.

(2) A significant percentage of the in-
dividuals who are located in the health
manpower shortage area and are re-
ceiving the health services of the as-
signed National Health Service Corps
personnel are elderly, living in poverty,
or have other characteristics which in-
dicate an inability to pay. For purposes
of this section, ‘“‘elderly’” means per-
sons 65 years or older and the ““CSA In-
come Poverty Guidelines” will be used
as the standard for determining wheth-
er individuals are living in poverty.
Other characteristics indicating inabil-
ity to pay include, but are not to be
limited to, the ratio of unemployment
in the health manpower shortage area
and the area’s cost-of-living index.

(b) The Secretary may waive in
whole or in part the reimbursement re-
quirements of section 334(f)(1) of the
Act if he or she determines that the
National Health Service Corps site is a
small health center (as defined by sec-
tion 334(f)(5) of the Act) that needs all
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or part of the amount otherwise pay-
able to—

(1) Expand or improve its provision of
health services;

(2) Increase the number of individuals
served;

(3) Renovate or modernize facilities
for its provision of health services;

(4) Improve the administration of its
health service programs; or

(5) Establish a financial reserve to as-
sure its ability to continue providing
health services;

(c) Where the Secretary determines
that a National Health Service Corps
site is eligible for a waiver under para-
graph (a) (1) or (2) of this section. the
Secretary may waive the application of
the reimbursement requirements of
section 334(a)(3) of the Act and apply
the reimbursement requirements of
section 334(f)(1) of the Act. The Sec-
retary may waive in whole or in part
the reimbursement requirements of
section 334(f)(1) for such a site if he or
she determines that the National
Health Service Corps site meets the re-
quirements of paragraph (a)(1) of this
section. Funds retained by a National
Health Service Corps site as a result of
such waiver must be used for the pur-
poses set forth in paragraphs (b) (1)
through (5) of this section.

(d) Requests for a prospective or ret-
rospective waiver must be made at the
time and in the manner and contain
the documentation prescribed by the
Secretary.

[45 FR 12790, Feb. 27, 1980, as amended at 51
FR 31948, Sept. 8, 1986]

§23.11 Under what circumstances may
the Secretary sell equipment or
other property of the United States
used by the National Health Service
Corps site?

(a) Upon expiration of the assign-
ment of all Corps personnel to a health
manpower shortage area, the Secretary
may sell equipment and other property
of the United States used by the as-
signed personnel. The equipment may
be sold at the fair market value or less
than the fair market value to any enti-
ty providing health services in or to a
health manpower shortage area if the
Secretary determines that an entity is
unable to pay the fair market value. In
determining whether an entity is fi-
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nancially unable to purchase equip-
ment or property at fair market value,
the Secretary will consider (1) the
present financial resources of the enti-
ty available to purchase the equipment
or property based upon its current li-
abilities, and (2) the entity’s ability to
obtain the funds necessary to purchase
the equipment or property. However,
the Secretary will not sell the equip-
ment or property for less than fair
market value to a profitmaking orga-
nization unless the organization gives
reasonable assurance that it will use
the equipment or property to provide
health services in or to the health
manpower shortage area.

(b) The Secretary will give priority
to sales to an entity providing reason-
able assurance that it will use the
equipment or property for the purpose
of retaining within the health man-
power shortage area National Health
Service Corps personnel who have com-
pleted their assignments.

§23.12 Who will supervise and control
the assigned personnel?

Assigned National Health Service
Corps personnel will at all times re-
main under the direct supervision and
control of the Secretary. Observance of
institutional rules and regulations by
the assigned personnel is a mere inci-
dent of the performance of their Fed-
eral functions and does not alter their
direct professional and administrative
responsibility to the Secretary.

§23.13 What nondiscrimination re-
quirements apply to National
Health Service Corps sites?

National Health Service Corps sites
are advised that in addition to com-
plying with the terms and conditions of
this regulation, the following laws and
regulations are applicable—

(a) Title VI of the Civil Rights Act of
1964 (43 U.S.C. 2000d et seq.) and its im-
plementing regulations, 45 CFR part 80
(prohibiting discrimination in federally
assisted programs on the grounds of
race, color, or national origin); and

(b) Section 504 of the Rehabilitation
Act of 1973 (29 U.S.C. 794) and its imple-
menting regulations, 45 CFR part 84
(prohibiting discrimination in federally
assisted programs on the basis of hand-
icap).



§23.21

(c) The Age Discrimination Act of
1975 (42 U.S.C. 6101 et seq.) and its im-
plementing regulations, 45 CFR part 91
(prohibiting nondiscrimination on the
basis of age in HHS programs or activi-
ties receiving Federal financial assist-
ance).

[45 FR 12790, Feb. 27, 1980, as amended at 49
FR 38109, Sept. 27, 1984]

Subpart B—Private Practice Spe-
cial Loans for Former Corps
Members

SOURCE: 51 FR 31948, Sept. 8, 1986, unless
otherwise noted.

§23.21 Definitions.

As used in this subpart, terms have
the same meanings as those given to
them in subpart A, §23.2. In addition:

National Health Service Corps scholar-
ship recipient means an individual re-
ceiving a scholarship under the Public
Health and National Health Service
Corps Scholarship Training Program
authorized by section 225 of the Act as
in effect on September 30, 1977, and re-
pealed on October 1, 1977, or a scholar-
ship under the NHSC Scholarship Pro-
gram authorized by section 338A of the
Act, formerly section 751 of the Act.

Private full-time clinical practice means
the provision of ambulatory clinical
services for a minimum of 40 hours per
week for at least 45 weeks a year, in-
cluding the provision of hospital cov-
erage services appropriate to meet the
needs of patients treated and to assure
continuity of care. The 40 hours per
week must be performed in no less than
4 days per week with no more than 12
hours of work being performed in any
24-hour period.

§23.22 What is the purpose of a pri-
vate practice loan?

The purpose of the private practice
loan is to assist NHSC scholarship re-
cipients in establishing private full-
time clinical practices in designated
health manpower shortage areas.

§23.23 Who is eligible to receive a pri-
vate practice option loan?

(a) Eligibility for loans is limited to

NHSC scholarship recipients who have

completed at least 2 years of their serv-
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ice obligations at a NHSC site. NHSC
scholarship recipients remain eligible
for loans under this subpart for 1 year
after they have completed their service
obligations at a NHSC site.

(b) Scholarship recipients who are in
arrears 31 days or more on a Health
Professions Student Loan (42 U.S.C.
294m et seq.), Health Education Assist-
ance Loan (42 U.S.C. 294, et seq.), Nurs-
ing Student Loan (42 U.S.C. 297a et
seq.), or any other Federally guaran-
teed or direct student loan are ineli-
gible for this loan program.

(¢) NHSC scholarship recipients who
have received loans under either this
subpart or subpart C of this part are in-
eligible for loans under this subpart.

§23.24 In what amounts are loans
made?

The Secretary may make loans ei-
ther in the amount of $12,500, if the re-
cipient agrees to practice in accord-
ance with the loan agreement for a pe-
riod of at least 1 year but less than 2
years, or $25,000, if the recipient agrees
to practice in accordance with the loan
agreement for a period of at least 2
years.

§23.25 How will interest rates for
loans be determined?

Interest will be charged at the Treas-
ury Current Value of Funds (CVF) rate
in effect on April 1 immediately pre-
ceding the date on which the loan is
approved and will accrue from the date
the loan funds are disbursed to the bor-
rower.

§23.26 How is the loan repaid?

Payments shall be made at monthly
intervals, beginning 1 month from the
date of the loan disbursement, in ac-
cordance with the repayment schedule
established by the Secretary and set
forth in the loan agreement. Only in-
terest payments are required during
the first 2 years. The repayment sched-
ule may be extended in accordance
with §23.31(a).

§23.27 What happens if scheduled pay-
ments are late?

(a) Failure to make full payment of
principal and/or interest when due will
subject the borrower to the assessment
of administrative costs and penalty
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charges, in addition to the regular in-
terest charge, in accordance with 45
CFR part 30.

(b) Failure to make full payment of
principal and/or interest when due may
result in the Secretary placing the bor-
rower in default of the loan. See
§23.28(a).

§23.28 What events constitute default?

The following events will constitute
defaults of the loan agreement:

(a) Failure to make full payment of
principal and/or interest when due, and
continuance of that failure for a period
of sixty (60) days, or a lesser period of
time if the Secretary determines that
more immediate action is necessary in
order to protect the interests of the
Government.

(b) Failure to perform or observe any
of the terms and conditions of the loan
agreement and continuance of that
failure for a period of sixty (60) days.

(c) The institution of bankruptcy
proceedings, either voluntary or invol-
untary, under any State or Federal
statute, which may adversely affect
the borrower’s ability to comply with
the terms and conditions of the agree-
ment or the promissory note.

§23.29 What happens in the case of a
default?

(@) In the event of default, the Sec-
retary may declare the entire amount
owed (including principal, accrued in-
terest and any applicable charges) im-
mediately due and payable. Collection
of the amount owed will be made in ac-
cordance with 45 CFR part 30.

(b) The borrower is not entitled to
written notice of any default and the
failure to deliver written notice of de-
fault in no way affects the Secretary’s
right to declare the loan in default and
take any appropriate action under the
loan agreement or the promissory note.

(c) The failure of the Secretary to ex-
ercise any remedy available under law
or regulation shall in no event be con-
strued as a waiver of his or her right to
exercise that remedy if any subsequent
or continued default or breach occurs.

§23.30 May the loan be prepaid?

The borrower shall have the option
to prepay the balance of any part of
the loan, together with accrued inter-
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est, at any time without prepayment
penalty.

§23.31 May loan payments be post-
poned or waived?

(a) Whenever health, economic, or
other personal problems affect the bor-
rower’s ability to make scheduled pay-
ments on the loan, the Secretary may
allow the borrower an extension of
time or allow the borrower to make
smaller payments than were previously
scheduled; however, interest will con-
tinue to accrue at the rate specified in
the promissory note until the loan is
repaid in full. The loan must be fully
repaid within 10 years after it was
made.

(b) No waiver, full or partial, of re-
payment of the loan will be granted;
except that the obligation of a bor-
rower to repay a loan shall be cancelled
upon the death or total and permanent
disability of the borrower, as deter-
mined by the Secretary.

(c) In order to make a determination
under paragraph (a) or (b) of this sec-
tion, the Secretary may require sup-
porting medical, financial, or other
documentation.

§23.32 What conditions are imposed
on the use of the loan funds?

(a) The borrower must use the total
amount of the loan to purchase or
lease, or both, equipment and supplies,
to hire authorized personnel to assist
in providing health services and/or to
renovate facilities for use in providing
health services in his or her private
practice. Equipment and supplies pur-
chased and/or leased, personnel hired
and facilities renovated shall be lim-
ited to the items requested in the loan
application and approved by the Sec-
retary.

(b) The borrower must expend the
loan funds within 6 months from the
date of the loan or within such other
time as the Secretary may approve.
Documentation of the expenditure of
funds must be furnished to the Sec-
retary upon request.

§23.33 What security must be given for
these loans?

The Secretary may require the bor-
rower to pledge to the Secretary a se-
curity interest in specified collateral.
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§23.34 What other conditions are im-
posed?

(a) The borrower must sign a loan
agreement describing the loan and
practice conditions, and a promissory
note agreeing to repay the loan plus in-
terest.

(b) The borrower must agree to enter
into private full-time clinical practice
in a HMSA for the time period speci-
fied in the loan agreement.

(c) The borrower must accept assign-
ment, for the time period specified in
the loan agreement, under section
1842(b)(3)(B)(ii) of the Social Security
Act as full payment for all services for
which payment may be made under
part B of title XVIII of that Act.

(d) The borrower must enter into an
appropriate agreement, for the time
period specified in the loan agreement,
with the State agency which admin-
isters the State plan for medical assist-
ance under title XIX of the Social Se-
curity Act to provide services to indi-
viduals entitled to medical assistance
under the plan.

(e) During the time period specified
in the loan agreement, the borrower
must provide health services to indi-
viduals at the usual and customary
rate prevailing in the HMSA in which
services are provided; however, services
must be provided at no charge or at a
nominal charge to those persons unable
to pay for these services.

(f) The borrower must keep and pre-
serve all documents, including bills, re-
ceipts, checks, and correspondence
which affect the operation of the pri-
vate practice and the expenditure of
loan funds for the period of the prac-
tice obligation specified in the loan
agreement plus 3 years. Accounts will
be maintained under one of the ac-
counting principles identified by the
Secretary in the loan agreement.

(g) The borrower must provide the
Secretary and the Controller General
of the United States, or their rep-
resentatives, access during normal
working hours to accounts, documents,
and records for the purposes of audit or
evaluation; and must permit the Sec-
retary or his or her representative to
inspect the private practice at reason-
able times during the period of the
practice obligation specified in the
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loan agreement plus 3 years. All infor-
mation as to personal facts and cir-
cumstances about recipients of services
shall be held confidential, and shall not
be divulged without the individual’s
consent except as may be required by
law or as may be necessary to provide
medical service to the individual or to
provide for medical or fiscal audits by
the Secretary or his or her designee
with appropriate safeguards for con-
fidentiality of records.

(h) For the entire period of loan re-
payment, the borrower must acquire,
maintain, and when requested, must
provide the Secretary with copies of
policies of insurance on equipment and
supplies in amounts adequate to rea-
sonably protect the borrower from
risk, including public liability, fire,
theft, and worker’s compensation.

(i) If the Secretary retains a security
interest pursuant to §23.33, the bor-
rower must keep and preserve all docu-
ments which affect that security inter-
est for the period of the loan repay-
ment and allow the Secretary or his or
her designee access, during normal
working hours, to those documents.

(J) The borrower must maintain the
loan proceeds in a separate account
from his or her other transactions and
must agree to draw upon this account
and expend the loan proceeds in accord-
ance with §23.32.

(k) The Secretary may impose other
conditions which he or she deems ap-
propriate under law or regulation to
protect the Government’s interests.

§23.35 What criteria are used in mak-
ing loans?

Approval of loan applications will be
based on the criteria set forth below:

(a) The need in the HMSA for the ap-
plicant’s health profession as deter-
mined under section 332 of the Act;

(b) The applicant’s need for the loan
funds; and

(c) The comments from State or local
health professional societies on the ap-
propriateness of the applicant’s in-
tended private practice; and

(d) The applicant’s credit worthiness
and projected financial ability to repay
the loan.
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Subpart C—Private Startup Loans

§23.41 What conditions are applicable
to loans under this subpart?

The regulations set out in subpart B
of this part are fully applicable to
loans awarded under section 338C(e)(1)
of the Public Health Service Act, ex-
cept as noted below;

(a) Eligibility. (1) In lieu of §23.23(a),
the following applies to loans made
under this subpart:

(i) Eligibility for loans is limited to
NHSC scholarship recipients who plan
to enter private practice and have not
begun fulfilling their scholarship serv-
ice obligation or are currently ful-
filling their scholarship service obliga-
tion under section 338B of the Act and
have completed less than 2 years of
this obligation.

(2) In lieu of §23.23(c), the following
applies to loans made under this sub-
part:

(i) NHSC scholarship recipients who
have received loans under either this
subpart or subpart B of this part are in-
eligible for loans under this subpart.

(b) Loan amounts. (1) In lieu of §23.24,
the following applies to loans made
under this subpart:

(i) The Secretary may make loans in
the amount of $12,500 if the recipient
agrees to practice in accordance with
the loan agreement for a period of at
least 1 year but less than 2 years or the
remaining period of the borrower’s
NHSC scholarship service obligation,
whichever is shorter.

(if) The Secretary may make loans in
the amount of $25,000 if the recipient
agrees to practice in accordance with
the loan agreement for a period of at
least 2 years or the remaining period of
the borrower’s NHSC scholarship serv-
ice obligation, whichever is shorter.

(c) Use of funds. (1) In lieu of §23.32(a),
the following applies to loans made
under this subpart:

(i) The borrower must use the total
amount of the loan only to purchase or
lease, or both, the equipment and sup-
plies needed for providing health serv-
ices in his or her private practice.
Equipment and supplies purchased and/
or leased shall be limited to the items
requested in the loan application and
approved by the Secretary.

[51 FR 31950, Sept. 8, 1986]
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PART 24—SENIOR BIOMEDICAL
RESEARCH SERVICE

Establishment.

Allocation.

Policy Board.

Eligibility.

Peer review.

Pay and compensation.

Performance appraisal system.

Applicability of provisions of Title 5,
U.S. Code.
24.9 Removal from the Service.
24.10 Reporting.

AUTHORITY: Section 228(g) of the Public
Health Service Act; 5 U.S.C. 301.

SOURCE: 61 FR 6557, Feb. 21, 1996, unless
otherwise noted.

§24.1 Establishment.

There is established in the Public
Health Service (PHS) a Senior Bio-
medical Research Service (SBRS) con-
sisting of members the maximum num-
ber of which is prescribed by law.

§24.2 Allocation.

(a) The Secretary, within the number
authorized in the PHS Act, shall deter-
mine the number of SBRS slots to be
allocated to each participating Oper-
ating Division.

(b) The SBRS Policy Board may ad-
vise the Secretary to make adjust-
ments to the allocation at any time.

(c) The majority of the SBRS alloca-
tion is to be reserved for recruitment.
The remaining SBRS allocation may
be used for the retention of current em-

ployees.
(d) SBRS slots will be used judi-
ciously, resulting in SBRS appoint-

ments only where other senior-level ap-
pointing authorities are not sufficient
to recruit or retain scientific talent.

(e) The Secretary will ensure that
SBRS slots are used in support of high
priority programs authorized by Con-
gress and which directly support the
research goals and priorities of the De-
partment.

§24.3 Policy Board.

The Secretary or his/her designee
shall establish an SBRS Policy Board
to serve in an advisory capacity, rec-
ommending SBRS allocations among
the participating Operating Divisions,
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reviewing the operations of the SBRS
and ensuring consistent application of
regulations, policies, and procedural
guidelines, and recommending changes
to the Secretary as necessary. Member-
ship, to the extent possible, will in-
clude SBRS eligibles nominated by
their respective Operating Divisions,
will be weighted in proportion to Oper-
ating Divisions’ SBRS allocations, and
will include representation from the
Office of the Secretary. The Secretary
or his/her designee will select the board
membership and the Chair.

§24.4 Eligibility.

To be eligible for appointment to the
Service an individual must have a doc-
toral-level degree in biomedicine or a
related field and must meet the quali-
fication standards prescribed by the
U.S. Office of Personnel Management
for appointment to a position at GS-15
of the General Schedule. In addition,
the individual must be outstanding in
the field of biomedical research or clin-
ical research evaluation. Appointment
to the Service will be made only to in-
dividuals actively engaged in either
biomedical research or clinical re-
search evaluation.

(a) Outstanding in the field of bio-
medical research means an individual
who is actively engaged in peer-re-
viewed original biomedical research
and whose work in this area is consid-
ered by his or her peers to be out-
standing. In order to meet the eligi-
bility criteria, an individual must have
conducted original peer-reviewed bio-
medical research resulting in major ac-
complishments reflected by a steady
and current record of highly cited pub-
lications in peer-reviewed journals of
high stature. In addition, the indi-
vidual should be the recipient of major
prizes and awards (such as visiting pro-
fessorships and named lectureships) in
recognition of original contributions to
research.

(b) Outstanding in the field of clin-
ical research evaluation means that an
individual is actively engaged in clin-
ical research evaluation and is consid-
ered by his or her peers to be out-
standing. In order to meet the eligi-
bility criteria, an individual, by force
of his or her own technical expertise,
must be in a position to shape the
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course of drug or device evaluation or
exert a similar influence on the PHS
handling of other agents that may af-
fect the public health. The individual
would normally have dealt with com-
plex, precedent-setting evaluation
issues that involved significant sci-
entific controversy, had far reaching
implications for clinical research or re-
sulted in a widespread economic effect
in the health-care delivery system. In
addition, the individual should have
been involved in the development of
scientific or regulatory guidelines for
clinical research and been the recipient
of invitations to speak at or to chair
major national or international meet-
ings and symposia.

§24.5 Peer review.

An individual may not be considered
for appointment into the SBRS unless
his/her qualifications have been re-
viewed by a PHS peer review com-
mittee and the committee has rec-
ommended appointment to the Service.

§24.6 Pay and compensation.

The SBRS is an ungraded system,
with a single, flexible pay range to in-
clude all members.

(a) Pay of the members of the Service
shall be determined by the Secretary
or his/her designee.

(b) The pay of a member of the Serv-
ice shall be not less than the minimum
rate payable for GS-15 of the General
Schedule and shall not exceed:

(1) The rate payable for level | of the
Executive Schedule unless a higher
rate of pay is expressly approved on an
individual basis by the President, pur-
suant to 5 U.S.C. 5377(d)(2), or

(2) The rate payable for level 11 of the
Executive Schedule unless a higher
rate of pay is expressly approved on an
individual basis by the Secretary.

(c) While the full pay range will be
used, individual pay at the higher end
of the range will be used only as needed
to recognize individual scientific value
and as necessary to recruit or retain an
exceptionally well-qualified scientist.

(d) The following factors will be used
in establishing appropriate pay rates
for individual members:

(1) Impact of the individual on the
scientific field;
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(2) Recognition of the individual by
the scientific community;

(3) Originality of the
ideas/work products;

(4) Specific “clinical’’ or highly tech-
nical skills of the individual which are
of benefit to the agency and which are
in addition to requirements of the
basic scientific assignment;

(5) The individual’s earnings and
monetary benefits;

(6) Salary surveys of similar skills in
pertinent labor markets; and

(7) Other relevant factors.

(e) Annual adjustments to pay rates
may be made effective on the first day
of the first pay period on or after Janu-
ary 1 of each calendar year. The rate of
such adjustments will be at the discre-
tion of the Secretary or his/her des-
ignee, except that the minimum rate
payable in the SBRS will be increased
to the amount of the minimum rate of
the GS-15 of the General Schedule.

(f) Other pay adjustments will be
made on an individual basis by the Sec-
retary or his/her designee.

(g) Except as provided in paragraph
(h) of this section, new appointees to
the Service, who are not covered by the
Civil Service Retirement System, will
be covered by the Federal Employees
Retirement System.

(h) Upon the request of a member
who performed service in the employ of
an institution of higher education im-
mediately prior to his appointment as
a member of the Service, and retains
the right to make contributions to the
retirement system of such institution,
the Department of Health and Human
Services may contribute an amount
not to exceed ten percent per annum of
the member’s basic pay to such institu-
tion’s retirement system on behalf of
such member. A member who partici-
pates in this program shall not be cov-
ered by any retirement system estab-
lished for employees of the United
States under title 5, United States
Code.

individual’s

§24.7 Performance appraisal system.

The members of the Service shall be
subject to a performance appraisal sys-
tem which shall be designed to encour-
age excellence in performance and
shall provide for a periodic and system-
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atic appraisal of the performance of
the members.

§24.8 Applicability of provisions of
Title 5, U.S. Code.

(a) Appointments to the Service shall
be made without regard to the provi-
sions of title 5, U.S. Code regarding ap-
pointments.

(b) Members of the Service shall not
be covered by the following provisions
of title 5, U.S. Code:

(1) Subchapter | of Chapter 35 (relat-
ing to retention preference in the event
of reduction in force);

(2) Chapter 43, Performance Appraisal
(and performance-based actions);

(3) Chapter 51 (relating to classifica-
tion);

(4) Subchapter 111 of Chapter 53, The
General Schedule; and

(5) Chapter 75, Adverse Actions.

(c) Other provisions of Title 5 will be
applied as administratively determined
by the Secretary or his/her designee.

§24.9 Removal from the Service.

(a) A member of the Service may be
subject to disciplinary action, includ-
ing removal from the Service, for sub-
standard performance of duty as a
member of the service, for misconduct,
for reasons of national security or for
other reasons as determined by the
Secretary.

(b) A member for whom disciplinary
action is proposed is entitled to:

(1) Written notice of the proposed ac-
tion and the basis therefor;

(2) A reasonable opportunity to an-
swer the notice of proposed action both
orally and in writing;

(3) The right to be represented by an
attorney or other representative in
making such answer; and

(4) A written decision on the pro-
posal.

(c) The decision may be made by an
official with delegated authority to
take such action, but in no case may
the official be at a level below the head
of the Operating Division where the
member is assigned.

(d) A member who is separated from
the Service involuntarily and without
cause and who, immediately prior to
his appointment to the Service, was a
career appointee in the civil service or
the Senior Executive Service, may be
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appointed to a position in the competi-
tive civil service at grade GS-15 of the
General Schedule. Such an appoint-
ment may be made by the Secretary or
his/her designee without regard to the
provisions of title 5, U.S. Code regard-
ing appointments in the civil service.

(e) A member who is separated from
the Service involuntarily and without
cause and who, immediately prior to
appointment to the Service, was not a
career appointee in the civil service or
the Senior Executive Service may be
appointed to a position in the excepted
civil service at grade GS-15 of the Gen-
eral Schedule for a period not to exceed
two years.

(f) There shall be no right to further
review of the final decision on a dis-
ciplinary action. At his/her discretion,
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the Secretary may review an action
taken under this section and may re-
duce, suspend, or overrule the action
taken.

(g) A member of the Service may be
removed from the Service for such
other reasons as may be prescribed by
the Secretary.

§24.10 Reporting.

For each quarter of the first year of
implementation and annually there-
after, participating Operating Divi-
sions shall maintain reports on the op-
eration of the SBRS. At a minimum,
these reports should include the num-
ber of appointees, the source of those
appointees, their earnings immediately
prior to appointment, and their SBRS
pay at appointment.



SUBCHAPTER C—MEDICAL CARE AND EXAMINATIONS

PART 31—MEDICAL CARE FOR
CERTAIN PERSONNEL OF THE
COAST  GUARD, NATIONAL
OCEAN SURVEY, PUBLIC HEALTH
SERVICE, AND FORMER LIGHT-
HOUSE SERVICE

DEFINITIONS

Sec.
31.1 Meaning of terms.

PROVISIONS APPLICABLE TO COAST GUARD, NA-
TIONAL OCEAN SURVEY AND PUBLIC HEALTH
SERVICE

31.2
31.3
31.4
31.5

Persons entitled to treatment.
Use of Service facilities.
Use of other than Service facilities.
Application for treatment; active duty
personnel.
31.6 Personnel absent without leave.
31.7 Continuance of medical relief after loss
of status.
31.8 Retired personnel; extent of treatment.
31.9 Dependent members of families; treat-
ment.
31.10 Dependent members of families; use of
Service facilities.

PROVISIONS APPLICABLE TO PERSONNEL OF
FORMER LIGHTHOUSE SERVICE

31.11
31.12

Persons entitled to treatment.

Use of Service facilities.

31.13 Use of other than Service facilities.

31.14 Application for treatment; active duty
personnel.

31.15 Continuance of medical
loss of status.

31.16 Retired personnel;
ment.

SOURCE: 21 FR 9821, Dec. 12, 1956, unless
otherwise noted.

relief after

extent of treat-

DEFINITIONS

§31.1 Meaning of terms.

As used in this part, the term:

(a) Act means the Public Health Serv-
ice Act, approved July 1, 1944, 58 Stat.
682, as amended.

(b) Service means the Public Health
Service.

(c) Surgeon General means the Sur-
geon General of the Public Health
Service.

(d) Medical relief station means a first-
, second-, third-, or fourth-class station
of the Service.
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(e) First-class stations means a hos-
pital operated by the Service.

(f) Second-class station means a med-
ical relief facility, other than a hos-
pital of the Service, under the charge
of a commissioned officer.

(g) Third-class station means a med-
ical relief facility, other than a hos-
pital of the Service, under the charge
of a medical officer or employee of the
Service other than a commissioned of-
ficer.

(h) Fourth-class station means a med-
ical relief facility designated by the
Surgeon General, other than a first-,
second-, or third-class station.

(i) Designated physician means a phy-
sician holding an appointment to act
regularly for the Service for a class or
classes of specified beneficiaries at a
place where there is no medical relief
station.

(J) Designated dentist means a dentist
holding an appointment to perform

dental service for the Service for a
class or classes of specified bene-
ficiaries.

(k) Active duty means active duty sta-
tus as distinguished from being on in-
active status or retired and includes
periods of authorized leave or liberty.

(I) Dependent members of families in
the case of male personnel means the
lawful wife, the unmarried children (in-
cluding stepchildren or adopted chil-
dren) under 21 years of age, and the fa-
ther or mother if in fact dependent
upon such son for his or her chief sup-
port; and in the case of female per-
sonnel, the unmarried children (includ-
ing stepchildren or adopted children)
under 21 years of age if their father is
dead or they are in fact dependent on
such mother for their chief support,
the father or mother if in fact depend-
ent upon such daughter for his or her
chief support, and the husband if in
fact dependent upon such wife for his
chief support: Provided, however, That
in the case of members of the Women’s
Reserve of the Coast Guard the hus-
bands of such members shall not be
considered dependents.

(Sec. 215, 58 Stat. 690, as amended; 42 U.S.C.
216)



§31.2

PROVISIONS APPLICABLE TO COAST
GUARD, NATIONAL OCEAN SURVEY AND
PUBLIC HEALTH SERVICE

§31.2 Persons entitled to treatment.

To the extent and under the cir-
cumstances prescribed in §§31.2 to 31.10,
the following persons shall be entitled
to medical, surgical, and dental treat-
ment and hospitalization by the Serv-
ice:

(a) Coast Guard. (1) Commissioned of-
ficers, chief warrant officers, warrant
officers, cadets, and enlisted personnel
of the Regular Coast Guard, including
those on shore duty and those on de-
tached duty, whether on active duty or
retired;

(2) Regular members of the Coast
Guard Reserve when on active duty or
when retired for disability;

(3) Temporary members of the Coast
Guard Reserve when on active duty or
in case of physical injury incurred or
sickness or disease contracted while
performing active Coast Guard duty;

(4) Members of the Women’s Reserve
of the Coast Guard when on active duty
or when retired for disability;

(5) Members of the Coast Guard Aux-
iliary in case of physical injury in-
curred or sickness or disease con-
tracted while performing active Coast
Guard duty.

(b) National Ocean Survey. Commis-
sioned officers, ships’ officers, and
members of the crews of vessels of the
National Ocean Survey, including
those on shore duty and those on de-
tached duty whether on active duty or
retired.

(c) Public Health Service. (1) Commis-
sioned officers of the Regular Corps of
the Service, whether on active duty or
retired;

(2) Commissioned officers of the Re-
serve Corps of the Service when on ac-
tive duty or when retired for disability.

(Sec. 326, 58 Stat. 697, as amended 42 U.S.C.
253)

§81.3 Use of Service facilities.

Except as otherwise provided in
§§31.3 to 31.10, the persons specified in
§31.2 shall be entitled to medical, sur-
gical, and dental treatment and hos-
pitalization only at medical relief sta-
tions and by designated physicians and
designated dentists, and the cost of
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services procured elsewhere shall not
be borne by the Service.

(Sec. 326, 58 Stat. 697, as amended 42 U.S.C.
253)

§31.4 Use of other than Service facili-
ties.

(&) When a person specified in §31.2
who is on active duty requires imme-
diate medical, surgical, or dental treat-
ment or hospitalization and the ur-
gency of the situation does not permit
treatment at a medical relief station
or by a designated physician or des-
ignated dentist, an officer of the same
service as the patient may arrange for
treatment or hospitalization at the ex-
pense of the Service.

(b) When the circumstances are such
that an officer of the same service as
the patient is not available to make
the necessary arrangements, the treat-
ment or hospitalization may be ob-
tained by or on behalf of the patient at
the expense of the Service.

(c) In every case of treatment or hos-
pitalization as defined in paragraph (b)
of this section, the responsible superior
officer of the patient shall be notified
as promptly as possible and a full re-
port shall be submitted by such officer
to the Surgeon General through appro-
priate official channels. As soon as
practicable, unless the interests of the
patient or the Government require oth-
erwise, treatment or hospitalization
shall be continued at a medical relief
station or by a designated physician or
designated dentist or at another appro-
priate Federal medical facility.

(d) When the necessary medical relief
cannot be obtained from a medical re-
lief station or a designated physician
or designated dentist, preference shall
be given to other Federal medical fa-
cilities when reasonably available and
when conditions permit.

(e) Vouchers on proper forms cov-
ering expenses for treatment or hos-
pitalization under the circumstances
specified in paragraphs (a) and (b) of
this section shall be forwarded to the
Surgeon General through appropriate
official channels. Each such voucher
shall be accompanied by or contain a
statement of the facts necessitating
the treatment or hospitalization. Un-
reasonable charges for emergency
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treatment or hospitalization will not
be allowed.

(f) Expenses for consultants or spe-
cial services, or for dental treatment
other than emergency measures to re-
lieve pain, shall not be allowed except
when authorized in advance by the
headquarters of the Service or, in ex-
traordinary cases, when subsequently
approved by such headquarters upon
receipt of report and satisfactory ex-
planation as to the necessity and ur-
gency therefor.

(Sec. 326, 58 Stat. 697, as amended; 42 U.S.C.
253)

§31.5 Application for treatment; active
duty personnel.

(@) An applicant for medical relief
who is on active duty shall furnish a
certificate identifying him. Such cer-
tificate, in the case of Coast Guard per-
sonnel, shall be signed by an officer of
the Coast Guard, and in the case of Na-
tional Ocean Survey personnel, shall be
signed by an officer of the National
Ocean Survey. Commissioned officers
of any of the services mentioned in
§31.2 and officers in charge of units
may sign their own certificates. In an
emergency, the officer in charge of a
medical relief station, or a designated
physician or designated dentist, may
accept other evidence of status satis-
factory to him.

(b) A temporary member of the Coast
Guard Reserve except when on active
duty or a member of the Coast Guard
Auxiliary shall, when applying for
medical relief, furnish a statement
signed by a responsible superior officer
setting forth the facts and cir-
cumstances giving rise to the need for
medical relief. In emergencies, such
statement shall be furnished promptly
after the member has received the im-
mediately required care and treatment.
Such statement shall be presumptive
evidence of the facts stated, but if in-
vestigation indicates that the injury,
sickness, or disease was not incurred or
contracted in the manner stated, fur-
ther treatment may be denied.

(Sec. 326, 58 Stat. 697, as amended; 42 U.S.C.
253)
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§31.8

§31.6 Personnel absent without leave.

No member of any of the services
enumerated in §31.2 shall be entitled
when absent without leave to medical
relief except at a medical relief station
or by a designated physician or des-
ignated dentist.

(Sec. 326, 58 Stat. 697, as amended; 42 U.S.C.
253)

§31.7 Continuance of medical relief
after loss of status.

If a member is separated from any of
the services enumerated in §31.2, ex-
cept persons specified in §31.2(a) (3) and
(5) who shall be entitled to treatment
after separation under the conditions
set forth in such paragraphs, while un-
dergoing treatment by the Service, his
treatment shall be discontinued imme-
diately unless the physician in charge
determines that the condition of the
patient does not permit interruption of
treatment, in which case the treatment
shall be discontinued as soon as prac-
ticable and the condition of the patient
permits. At that time he shall be dis-
charged from treatment and shall not
thereafter be afforded medical relief by
the Service by reason of his previous
service.

(Sec. 326, 58 Stat. 697, as amended; 42 U.S.C.
253)

§31.8 Retired personnel; extent of

treatment.

(@) A retired member of the Coast
Guard, National Ocean Survey, or Pub-
lic Health Service specified in §31.2
shall be entitled to medical, surgical,
and dental treatment and hospitaliza-
tion at medical relief stations of the
first-, second-, and third-class, upon
presentation of satisfactory evidence of
his status.

(b) Elective medical or surgical
treatment requiring hospitalization
shall be furnished only at hospitals op-
erated by the Service.

(c) Dental treatment shall be fur-
nished to the extent of available facili-
ties only at medical relief stations
where full-time dental officers are on
duty; at other medical relief stations
the dental treatment shall be limited



§31.9

to emergency measures necessary to
relieve pain.

(Sec. 326, 58 Stat. 697, as amended; 42 U.S.C.
253)

§31.9 Dependent members of families;
treatment.

To the extent and under the cir-
cumstances prescribed in this part, the
Service shall provide medical advice
and outpatient treatment at first-, sec-
ond-, and third-class medical relief sta-
tions and hospitalization at first-class
stations to the dependent members of
families of the following persons:

(a) Coast Guard. Commissioned offi-
cers, chief warrant officers, warrant of-
ficers, cadets, and enlisted personnel of
the Regular Coast Guard, including
those on shore duty and those on de-
tached duty, whether on active duty or
retired; and regular members of the
United States Coast Guard Reserve and
members of the Women’s Reserve of
the Coast Guard, when on active duty
or when retired for disability.

(b) National Ocean Survey. Commis-
sioned officers, ships’ officers, and
members of the crews of vessels of the
United States National Ocean Survey,
including those on shore duty and
those on detached duty, whether on ac-
tive duty or retired.

(c) Public Health Service. Commis-
sioned officers of the Regular Corps of
the Service, whether on active duty or
retired, and commissioned officers of
the Reserve Corps of the Service when
on active duty or when retired for dis-
ability.

(Sec. 326, 58 Stat. 697, as amended; 42 U.S.C.
253)

§31.10 Dependent members of fami-
lies; use of Service facilities.

(a) A dependent member of the fam-
ily of any person specified in §31.9
shall, upon presentation of satisfactory
evidence of such status, be entitled to
medical advice and out-patient treat-
ment at first-, second-, and third-class
medical relief stations and hospitaliza-
tion at first-class stations if suitable
accommodations are available therein
and if the condition of the dependent is
such as to require hospitalization, both
as determined by the medical officer in
charge.
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(b) Hospitalization at first-class sta-
tions shall be at a per diem cost to the
officer, enlisted person, member of a
crew or other person concerned. Such
cost shall be at such uniform rate as
may be prescribed from time to time
by the President for the hospitalization
of dependents of naval and Marine
Corps personnel at any naval hospital.

(c) Hospitalization at first-class sta-
tions and out-patient treatment at
first-, second-, and third-class stations
may include such services and supplies
as, in the judgment of the medical offi-
cer in charge, are necessary for reason-
able and adequate treatment.

(d) Dental treatment shall be fur-
nished to the extent of available facili-
ties only at medical relief stations
where full-time officers are on duty.

(Sec. 326, 58 Stat. 697, as amended; 42 U.S.C.
253)

PROVISIONS APPLICABLE TO PERSONNEL
OF FORMER LIGHTHOUSE SERVICE

§31.11 Persons entitled to treatment.

To the extent and under the cir-
cumstances prescribed in this part, the
following persons shall be entitled to
medical, surgical, and dental treat-
ment and hospitalization by the Serv-
ice: Lightkeepers, assistant
lightkeepers, and officers and crews of
vessels of the former Lighthouse Serv-
ice, including any such persons who
subsequent to June 30, 1939, have invol-
untarily been assigned to other civilian
duty in the Coast Guard, who were en-
titled to medical relief at hospitals and
other stations of the Service prior to
July 1, 1944, and who are now or here-
after on active duty or who have been
or may hereafter be retired under the
provisions of section 6 of the act of
June 20, 1918, as amended (33 U.S.C.
763).

(Sec. 610(b), 58 Stat. 714, as amended; 33
U.S.C. 763c)

§381.12 Use of Service facilities.

Except as otherwise provided herein,
the persons specified in §31.11 shall be
entitled to medical, surgical, and den-
tal treatment and hospitalization only
at medical relief stations and by des-
ignated physicians and designated den-
tists, and the cost of services procured
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elsewhere shall not be borne by the
Service.

(Sec. 610(b),
U.S.C. 763c)

58 Stat. 714, as amended; 33

§31.13 Use of other than Service facili-
ties.

(a) When a person specified in §31.11
who is on active duty requires imme-
diate medical, surgical, or dental treat-
ment or hospitalization and the ur-
gency of the situation does not permit
treatment at a medical relief station
or by a designated physician or des-
ignated dentist, an officer or other ap-
propriate supervisory official of the
Coast Guard may arrange for treat-
ment or hospitalization.

(b) In every such case of treatment or
hospitalization, a full report thereof
shall be submitted to the Surgeon Gen-
eral through Coast Guard head-
quarters. As soon as practicable, unless
the interests of the patient or the Gov-
ernment require otherwise, treatment
or hospitalization shall be continued at
a medical relief station or by a des-
ignated physician or designated dentist
or at another appropriate Federal med-
ical facility.

(c) When the necessary medical relief
cannot be obtained from a medical re-
lief station or a designated physician
or designated dentist, preference shall
be given to other Federal medical fa-
cilities when reasonably available and
when conditions permit.

(d) Vouchers on proper forms cov-
ering expenses for treatment or hos-
pitalization under the circumstances
specified in paragraph (a) of this sec-
tion shall be forwarded to the Surgeon
General through Coast Guard head-
quarters. Each such voucher shall be
accompanied by or contain a statement
of the facts necessitating the treat-
ment or hospitalization. Unreasonable
charges for emergency treatment or
hospitalization will not be allowed.

(e) Expenses for consultants or spe-
cial services, or for dental treatment
other than emergency measures to re-
lieve pain, shall not be allowed except
when authorized in advance by the
headquarters of the Service or, in ex-
traordinary cases, when subsequently
approved by such headquarters upon
receipt of report and satisfactory ex-
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planation as to the necessity and ur-
gency therefor.

(Sec. 610(b), 58 Stat. 714 as amended; 33
U.S.C. 763c)

§31.14 Application for treatment; ac-
tive duty personnel.

An applicant for medical relief who is
on active duty shall furnish a certifi-
cate identifying him. Such certificate
shall be signed by an officer or other
appropriate supervisory official of the
Coast Guard. In an emergency, the offi-
cer in charge of a medical relief sta-
tion, or a designated physician or des-
ignated dentist, may accept other evi-
dence of status satisfactory to him.

(Sec. 610(b), 58 Stat. 714 as amended; 33
U.S.C. 763c)

§31.15 Continuance of medical relief
after loss of status.

If a person is separated while under-
going treatment by the Service, his
treatment shall be discontinued imme-
diately unless the physician or dentist
in charge determines that the condi-
tion of the patient does not permit
interruption of treatment, in which
case the treatment shall be discon-
tinued as soon as practicable and the
condition of the patient permits. At
that time he shall be discharged from
treatment and shall not thereafter be
afforded medical relief by the Service
by reason of his previous service.

(Sec. 610(b), 58 Stat. 714, as amended; 33
U.S.C. 763c)

§31.16 Retired personnel; extent of

treatment.

(a) Any retired person specified in
§31.11 shall be entitled to medical, sur-
gical, and dental treatment and hos-
pitalization at medical relief stations
of the first, second, and third class,
upon presentation of satisfactory evi-
dence of his status.

(b) Elective medical or surgical
treatment requiring hospitalization
shall be furnished only at hospitals op-
erated by the Service.

(c) Dental treatment shall be fur-
nished to the extent of available facili-
ties only at medical relief stations
where full-time dental officers are on
duty; at other medical relief stations
the dental treatment shall be limited
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to emergency measures necessary to
relieve pain.

(Sec. 610(b),
U.S.C. 763c)

PART 32—MEDICAL CARE FOR PER-
SONS WITH HANSEN’S DISEASE
AND OTHER PERSONS IN EMER-
GENCIES

58 Stat. 714, as amended; 33

DEFINITIONS

Sec.
32.1 Meaning of terms.

BENEFICIARIES
32.6 Persons eligible.

PERSONS WITH HANSEN’S DISEASE

32.86
32.87
32.88

Admissions to Service facilities.

Confirmation of diagnosis.

Examinations and treatment.

32.89 Discharge.

32.90 Notification to health authorities re-
garding discharged patients.

32.91 Purchase of services for Hansen’s dis-
ease patients.

NONBENEFICIARIES: TEMPORARY TREATMENT
IN EMERGENCY

32.111 Conditions and extent of treatment;
charges.

AUTHORITY: Secs. 320, 321 and 322(b), Public
Health Service Act (42 U.S.C. 247e, 248 and
249(b)).

SOURCE: 40 FR 25816, June 19, 1975, unless
otherwise noted.

DEFINITIONS

§32.1 Meaning of terms.

All terms not defined herein shall
have the same meaning as given them
in the Act.

(a) Act means the Public Health Serv-
ice Act, approved July 1, 1944, 58 Stat.
682, as amended;

(b) Service means the Public Health
Service;

(c) Secretary means the Secretary of
Health and Human Services and any
other officer or employee of the De-
partment of Health and Human Serv-
ices to whom the authority involved
may have been delegated.

(d) Authorizing official means Service
officers or employees duly designated
by the Director, Bureau of Health Care
Delivery and Assistance, to authorize
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and provide care and treatment to
beneficiaries at Service expense.

[40 FR 25816, June 19, 1975, as amended at 48
FR 10318, Mar. 11, 1983]

BENEFICIARIES

§32.6 Persons eligible.

(a) Under this part the following per-
sons are entitled to care and treatment
by the Service as hereinafter pre-
scribed:

(1) Persons afflicted with Hansen’s
disease; and

(2) Non-beneficiaries for temporary
treatment and care in cases of emer-
gency.

(b) Separate regulations govern: (1)
The medical care of certain personnel,
and their dependents, of the Coast
Guard, National Oceanic and Atmos-
pheric Administration, and Public
Health Service (see part 31 of this chap-
ter);

(2) Physical and mental examination
of aliens (see part 34 of this chapter);
and

(3) Medical care for Native Ameri-
cans (see part 36 of this chapter).

[48 FR 10318, Mar. 11, 1983]
PERSONS WITH HANSEN’S DISEASE

§32.86 Admissions to Service facilities.

Any person with Hansen’s disease
who presents himself for care or treat-
ment or who is referred to the Service
by the proper health authority of any
State, Territory, or the District of Co-
lumbia shall be received into the Serv-
ice hospital at Carville, Louisiana, or
into any other hospital of the Service
which has been designated by the Sec-
retary as being suitable for the accom-
modation of persons with Hansen’s dis-
ease.

§32.87 Confirmation of diagnosis.

At the earliest practicable date, after
the arrival of a patient at the Service
hospital at Carville, Louisiana, or at
another hospital of the Service the
medical staff shall confirm or disprove
the diagnosis of Hansen’s disease. If the
diagnosis of Hansen’s disease is con-
firmed, the patient shall be provided
appropriate inpatient or outpatient
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treatment. If the diagnosis is not con-
firmed, the patient shall be discharged.

[40 FR 25816, June 19, 1975; 40 FR 36774, Aug.
22, 1975]

§32.88 Examinations and treatment.

Patients will be provided necessary
clinical examinations which may be re-
quired for the diagnosis of primary or
secondary conditions, and such treat-
ment as may be prescribed.

§32.89 Discharge.

Patients with Hansen’s disease will
be discharged when, in the opinion of
the medical staff of the hospital, opti-
mum hospital benefits have been re-
ceived.

§32.90 Notification to health authori-
ties regarding discharged patients.

Upon the discharge of a patient the
medical officer in charge shall give no-
tification of such discharge to the ap-
propriate health officer of the State,
Territory, or other jurisdiction in
which the discharged patient is to re-
side. The notification shall also set
forth the clinical findings and other es-
sential facts necessary to be known by
the health officer relative to such dis-
charged patient.

§32.91 Purchase of services for Han-
sen’s disease patients.

Hansen’s disease patients being
treated on either an inpatient or out-
patient basis at a hospital or clinic fa-
cility of the Service, other than the
National Center for Hansen’s Disease
(Carville, Louisiana), may, at the sole
discretion of the Secretary and subject
to available appropriations, be pro-
vided care for the treatment of Han-
sen’s disease at the expense of the
Service upon closure or transfer of
such hospital or clinic pursuant to sec-
tion 987 of the Omnibus Budget Rec-
onciliation Act of 1981 (Pub. L. 97-35).
Payment will only be made for care ar-
ranged for by an authorizing official of
the Service as defined in §32.1(f) of this
part.

[46 FR 51918, Oct. 23, 1981]
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NONBENEFICIARIES: TEMPORARY
TREATMENT IN EMERGENCY

§32.111 Conditions and extent of treat-
ment; charges.

(a) Persons not entitled to treatment
by the Service may be provided tem-
porary care and treatment at medical
care facilities of the Service in case of
emergency as an act of humanity.

(b) Persons referred to in paragraph
(a) of this section who, as determined
by the officer in charge of the Service
facility, are able to defray the cost of
their care and treatment shall be
charged for such care and treatment at
the following rates (which shall be
deemed to constitute the entire charge
in each instance): In the case of hos-
pitalization, at the current inter-
departmental reciprocal per diem rate;
and, in the case of outpatient treat-
ment, at rates established by the Sec-
retary.

PART 34—MEDICAL EXAMINATION
OF ALIENS

Sec.
34.1
34.2
34.3
34.4
34.5
34.6

Applicability.

Definitions.

Scope of examinations.

Medical notifications.

Postponement of medical examination.

Applicability of Foreign Quarantine
Regulations.
34.7 Medical and other care; death.
34.8 Reexamination; convening of review
boards; expert witnesses; reports.

AUTHORITY: 42 U.S.C. 216, 249, 252; 8 U.S.C.
1182, 1224, 1226; sec. 601 of Pub. L. 101-649.

§34.1 Applicability.

The provisions of this part shall
apply to the medical examination of:

(a) Aliens applying for a visa at an
embassy or consulate of the United
States;

(b) Aliens arriving
States;

(c) Aliens required by the INS to
have a medical examination in connec-
tion with determination of their admis-
sibility into the United States; and

(d) Aliens applying for adjustment
status.

in the United

[56 FR 25001, May 31, 1991]
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§34.2 Definitions.

As used in this part, terms shall have
the following meanings:

(a) CDC. Centers for Disease Control,
Public Health Service, U.S. Depart-
ment of Health and Human Services.

(b) Communicable disease of public
health significance. Any of the following
diseases:

(1) Chancroid.

(2) Gonorrhea.

(3) Granuloma inguinale.

(4) Human immunodeficiency virus
(HIV) infection.

(5) Leprosy, infectious.

(6) Lymphogranuloma venereum.

(7) Syphilis, infectious stage.

(8) Tuberculosis, active.

(c) Civil surgeon. A physician, with
not less than 4 years’ professional expe-
rience, selected by the District Direc-
tor of INS to conduct medical examina-
tions of aliens in the United States
who are applying for adjustment of sta-
tus to permanent residence or who are
required by the INS to have a medical
examination.

(d) Class A medical notification. Med-
ical notification of:

(1) A communicable disease of public
health significance;

(2)(i) A physical or mental disorder
and behavior associated with the dis-
order that may pose, or has posed, a
threat to the property, safety, or wel-
fare of the alien or others;

(i) A history of a physical or mental
disorder and behavior associated with
the disorder, which behavior has posed
a threat to the property, safety, or wel-
fare of the alien or others and which
behavior is likely to recur or lead to
other harmful behavior; or

(3) Drug abuse or addiction.

(e) Class B medical notification. Med-
ical notification of a physical or men-
tal abnormality, disease, or disability
serious in degree or permanent in na-
ture amounting to a substantial depar-
ture from normal well-being.

(f) Director. The Director of the Cen-
ters for Disease Control.

(9) Drug abuse. The non-medical use
of a substance listed in section 202 of
the Controlled Substances Act, as
amended (21 U.S.C. 802) which has not
necessarily resulted in physical or psy-
chological dependence.
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(h) Drug addiction. The non-medical
use of a substance listed in section 202
of the Controlled Substances Act, as
amended (21 U.S.C. 802) which has re-
sulted in physical or psychological de-
pendence.

(i) INS. Immigration and Naturaliza-
tion Service, U.S. Department of Jus-
tice.

(J) Medical examiner. A panel physi-
cian, civil surgeon, or other physician
designated by the Director to perform
medical examinations of aliens.

(k) Medical hold document. A docu-
ment issued to the INS by a quarantine
inspector of the Public Health Service
at a port of entry which defers the in-
spection for admission until the cause
of the medical hold is resolved.

() Medical notification. A document
issued to a consular authority or the
INS by a medical examiner, certifying
the presence or absence of:

(1) A communicable disease of public
health significance;

(2)(i) A physical or mental disorder
and behavior associated with the dis-
order that may pose, or has posed, a
threat to the property, safety, or wel-
fare of the alien or others;

(i) A history of a physical or mental
disorder and behavior associated with
the disorder, which behavior has posed
a threat to the property, safety, or wel-
fare of the alien or others and which
behavior is likely to recur or lead to
other harmful behavior;

(3) Drug abuse or addiction; or

(4) Any other physical abnormality,
disease, or disability serious in degree
or permanent in nature amounting to a
substantial departure from normal
well-being.

(m) Medical officer. A physician of the
Public Health Service Commissioned
Corps assigned by the Director to con-
duct physical and mental examinations
of aliens.

(n) Mental disorder. A currently ac-
cepted psychiatric diagnosis, as defined
by the Diagnostic and Statistical Man-
ual of Mental Disorders published by
the American Psychiatric Association,
or by other authoritative sources.

(o) Panel physician. A physician se-
lected by a United States embassy or
consulate to conduct medical examina-
tions of aliens applying for visas.
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(p) Physical disorder. A currently ac-
cepted medical diagnosis, as defined by
the Manual of the International Classi-
fication of Diseases, Injuries, and
Causes of Death published by the World
Health Organization, or by other au-
thoritative sources.

[21 FR 9829, Dec. 12, 1956, as amended at 52
FR 32543, Aug. 28, 1987; 56 FR 25001, May 31,
1991]

§34.3 Scope of examinations.

(a) General. In performing examina-
tions, medical examiners shall consider
those matters that relate to:

(1) A communicable disease of public
health significance;

(2)(i) A physical or mental disorder
and behavior associated with the dis-
order that may pose, or has posed, a
threat to the property, safety, or wel-
fare of the alien or others;

(i) A history of a physical or mental
disorder and behavior associated with
the disorder, which behavior has posed
a threat to the property, safety, or wel-
fare of the alien or others and which
behavior is likely to recur or lead to
other harmful behavior;

(3) Drug abuse or addiction; and

(4) Any other physical abnormality,

disease, or disability serious in degree
or permanent in nature amounting to a
substantial departure from normal
well-being.
The scope of the examination shall in-
clude any laboratory or additional
studies that are deemed necessary, ei-
ther as a result of the physical exam-
ination or pertinent information elic-
ited from the alien’s medical history,
for the examining physician to reach a
conclusion about the presence or ab-
sence of a physical or mental abnor-
mality, disease, or disability.

(b) Persons subject to requirement for
chest X-ray examination and serologic
testing. (1) Except as provided in para-
graph (b)(1)(v) of this section, a chest
X-ray examination, serologic testing
for syphilis and serologic testing for
HIV of persons 15 years of age and older
shall be required as part of the exam-
ination of:

(i) Applicants for immigrant visas;

(ii) Students, exchange visitors, and
other applicants for a nonimmigrant
visa who are required by a consular au-
thority to have a medical examination;

87

§34.3

(iii) Aliens outside the United States
who apply for refugee status;

(iv) Applicants in the United States
who apply for adjustment of status
under the immigration statute and reg-
ulations;

(v) Exceptions. Neither a chest X-ray
examination nor serologic testing for
syphilis and HIV shall be required if
the alien is under the age of 15. Pro-
vided, a tuberculin skin test shall be
required if there is evidence of contact
with a person known to have tuber-
culosis or other reason to suspect tu-
berculosis, and a chest X-ray examina-
tion shall be required in the event of a
positive tuberculin reaction, and sero-
logic testing where there is reason to
suspect infection with syphilis or HIV.
Additional exceptions to the require-
ment for a chest X-ray examination
may be authorized for good cause upon
application approved by the Director.

(2) Tuberculin skin test examination. (i)
All aliens 2 years of age or older in the
United States who apply for adjust-
ment of status to permanent residents,
under the immigration laws and regu-
lations, or other aliens in the United
States who are required by the INS to
have a medical examination in connec-
tion with a determination of their ad-
missibility, shall be required to have a
tuberculin skin test. Exceptions to this
requirement may be authorized for
good cause upon application approved
by the Director. In the event of a posi-
tive tuberculin reaction, a chest X-ray
examination shall be required. If the
chest radiograph is consistent with tu-
berculosis, the alien shall be referred
to the local health authority for eval-
uation. Evidence of this evaluation
shall be provided to the civil surgeon
before a medical notification may be
issued.

(ii) Aliens less than 2 years old shall
be required to have a tuberculin skin
test if there is evidence of contact with
a person known to have tuberculosis or
other reason to suspect tuberculosis. In
the event of a positive tuberculin reac-
tion, a chest X-ray examination shall
be required. If the chest radiograph is
consistent with tuberculosis, the alien
shall be referred to the local health au-
thority for evaluation. Evidence of this
evaluation shall be provided to the
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civil surgeon before a medical notifica-
tion may be issued.

(3) Sputum smear examination. All
aliens subject to the chest X-ray exam-
ination requirement and for whom the
radiograph shows an abnormality con-
sistent with pulmonary tuberculosis
shall be required to have a sputum
smear examination for acid-fast bacilli.

(4) How and where performed. All
chest X-ray films used in medical ex-
aminations performed under the regu-
lations in this part shall be large
enough to encompass the entire chest
(approximately 14 by 17 inches; 35.6x43.2
cm.). Serologic testing for HIV shall be
a sensitive and specific test, confirmed
when positive by a test such as the
Western blot test or an equally reliable
test. For aliens examined abroad, the
serologic testing for HIVV must be com-
pleted abroad, except that the Attor-
ney General after consultation with
the Secretary of State and the Sec-
retary of Health and Human Services
may in emergency circumstances per-
mit serologic testing of refugees for
HIV to be completed in the United
States.

(5) Chest X-ray, laboratory, and treat-
ment reports. The chest X-ray reading
and serologic test results for syphilis
and HIV shall be included in the med-
ical notification. When the medical ex-
aminer’s conclusions are based on a
study of more than one chest X-ray
film, the medical notification shall in-
clude at least a summary statement of
findings of the earlier films, followed
by a complete reading of the last film,
and dates and details of any laboratory
tests and treatment for tuberculosis.

(c) Procedure for transmitting records.
For aliens issued immigrant visas, the
medical notification and chest X-ray
film, if any, shall be placed in a sepa-
rate envelope which shall be sealed and
attached to the alien’s visa in such a
manner as to be readily detached at
the U.S. port of entry. When more than
one chest X-ray film is used as a basis
for the examiner’s conclusions, all
films shall be included.

(d) Failure to present records. When a
determination of admissibility is to be
made at the U.S. port of entry, a med-
ical hold document shall be issued
pending completion of any necessary
examination procedures. A medical
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hold document may be issued for aliens
who:

(1) Are not in possession of a valid
medical notification, if required;

(2) Have a medical notification which
is incomplete;

(3) Have a medical notification which
is not written in English;

(4) Are suspected to have an exclud-
able medical condition.

(e) The Attorney General, after con-
sultation with the Secretary of State
and the Secretary of Health and
Human Services, may in emergency
circumstances permit the medical ex-
amination of refugees to be completed
in the United States.

(f) All medical examinations shall be
carried out in accordance with such
technical instructions for physicians
conducting the medical examination of
aliens as may be issued by the Direc-
tor. Copies of such technical instruc-
tions are available upon request to the
Director, Division of Quarantine,
Mailstop E03, CDC, Atlanta GA 30333.

[56 FR 25002, May 31, 1991]

§34.4 Medical notifications.

(@) Medical examiners shall issue
medical notifications of their findings
of the presence or absence of Class A or
Class B medical conditions. The pres-
ence of such condition must have been
clearly established.

(b) Class A medical notifications. (1)
The medical examiner shall report his/
her findings to the consular officer or
the INS by Class A medical notifica-
tion which lists the specific condition
for which the alien may be excluded, if
an alien is found to have:

(i) A communicable disease of public
health significance;

(if)(A) A physical or mental disorder,
and behavior associated with the dis-
order that may pose, or has posed, a
threat to the property, safety, or wel-
fare of the alien or others; or

(B) A history of a physical or mental
disorder and behavior associated with
the disorder, which behavior has posed
a threat to the property, safety, or wel-
fare of the alien or others and which
behavior is likely to recur or lead to
other harmful behavior;

(iii) Drug abuse or addition.
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Provided, however, That a Class A med-
ical notification of a physical or men-
tal disorder, and behavior associated
with that disorder that may pose, or
has posed, a threat to the property,
safety, or welfare of the alien or oth-
ers, shall in no case be issued with re-
spect to an alien having only mental
shortcomings due to ignorance, or suf-
fering only from a condition attrib-
utable to remediable physical causes or
of a temporary nature, caused by a
toxin, medically prescribed drug, or
disease.

(2) The medical notification shall
state the nature and extent of the ab-
normality; the degree to which the
alien is incapable of normal physical
activity; and the extent to which the
condition is remediable. The medical
examiner shall indicate the likelihood,
that because of the condition, the ap-
plicant will require extensive medical
care or institutionalization.

(c) Class B medical notifications. (1) If
an alien is found to have a physical or
mental abnormality, disease, or dis-
ability serious in degree or permanent
in nature amounting to a substantial
departure from normal well-being, the
medical examiner shall report his/her
findings to the consular or INS officer
by Class B medical notification which
lists the specific conditions found by
the medical examiner. Provided, how-
ever, that a Class B medical notifica-
tion shall in no case be issued with re-
spect to an alien having only mental
shortcomings due to ignorance, or suf-
fering only from a condition attrib-
utable to remediable physical causes or
of a temporary nature, caused by a
toxin, medically prescribed drug, or
disease.

(2) The medical notification shall
state the nature and extent of the ab-
normality, the degree to which the
alien is incapable of normal physical
activity, and the extent to which the
condition is remediable. The medical
examiner shall indicate the likelihood,
that because of the condition, the ap-
plicant will require extensive medical
care or institutionalization.

(d) Other medical notifications. If as a
result of the medical examination, the
medical examiner does not find a Class
A or Class B condition in an alien, the
medical examiner shall so indicate on
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the medical notification form and shall
report his findings to the consular or
INS officer.

[56 FR 25003, May 31, 1991]

§34.5 Postponement of medical exam-
ination.

Whenever, upon an examination, the
medical examiner is unable to deter-
mine the physical or mental condition
of an alien, completion of the medical
examination shall be postponed for
such observation and further examina-
tion of the alien as may be reasonably
necessary to determine his/her physical
or mental condition. The examination
shall be postponed for aliens who have
an acute infectious disease until the
condition is resolved. The alien shall
be referred for medical care as nec-
essary.

[56 FR 25003, May 31, 1991]

§34.6 Applicability of Foreign Quar-
antine Regulations.

Aliens arriving at a port of the
United States shall be subject to the
applicable provisions of 42 CFR part 71,
Foreign Quarantine, with respect to ex-
amination and quarantine measures.

[56 FR 25003, May 31, 1991]

§34.7 Medical and other care; death.

(@) An alien detained by or in the
custody of the INS may be provided
medical, surgical, psychiatric, or den-
tal care by the Public Health Service
through interagency agreements under
which the INS shall reimburse the Pub-
lic Health Service. Aliens found to be
in need of emergency care in the course
of medical examination shall be treat-
ed to the extent deemed practical by
the attending physician and if consid-
ered to be in need of further care, may
be referred to the INS along with the
physician’s recommendations con-
cerning such further care.

(b) In case of the death of an alien,
the body shall be delivered to the con-
sular or immigration authority con-
cerned. If such death occurs in the
United States, or in a territory or pos-
session thereof, public burial shall be
provided upon request of the INS and
subject to its agreement to pay the
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burial expenses. Autopsies shall not be
performed unless approved by the INS.

[56 FR 25003, May 31, 1991]

§34.8 Reexamination; convening of re-
view boards; expert witnesses; re-
ports.

(@) The Director shall convene a
board of medical officers to reexamine
an alien:

(1) Upon the request of the INS for a
reexamination by such a board; or

(2) Upon an appeal to the INS by an
alien who, having received a medical
examination in connection with the de-
termination of admissiblity to the
United States (including examination
on arrival and adjustment of status as
provided in the immigration laws and
regulations) has been certified for a
Class A condition.

(b) For boards convened to reexamine
aliens certified as:

(1) Having a communicable disease of
public health significance, the board
shall consist of three medical officers,
at least one of whom is experienced in
the diagnosis and treatment of the
communicable disease for which med-
ical notification has been made, and
the decision of the majority of the
board shall prevail;

(2)(i) Having a physical or mental
disorder and behavior associated with
the disorder that may pose, or has
posed, a threat to the property, safety,
or welfare of the alien or others; or

(ii) Having a history of a physical or
mental disorder and behavior associ-
ated with the disorder, which behavior
has posed a threat to the property,
safety, or welfare of the alien or others
and which behavior is likely to recur or
lead to other harmful behavior; or

(iii) Being a drug abuser or addict;

(3) In circumstances covered by para-
graph (b)(2) of this section, the board
shall consist of three medical officers,
at least one of whom shall be a board
certified psychiatrist, and the decision
of the majority of the board shall pre-
vail.

(¢) Reexamination shall include:

(1) Review of all records submitted by
the alien, other witnesses, or the
board;

(2) Use of any laboratory or addi-
tional studies which are deemed clini-
cally necessary as a result of the phys-
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ical examination or pertinent informa-
tion elicited from the alien’s medical
history;

(3) Consideration of statements re-
garding the alien’s physical or mental
condition made by a physician after
his/her examination of the alien; and

(4) An independent physical or psy-
chiatric examination of the alien per-
formed by the board, at the board’s op-
tion.

(d) An alien who is to be reexamined
shall be notified of the time and place
of his/her reexamination not less than 5
days prior thereto.

(e) The alien, at his/her own cost and
expense, may introduce as witnesses
before the board such physicians or
medical experts as the board may in its
discretion permit; provided that the
alien shall be permitted to introduce at
least one expert medical witness. If any
witnesses offered are not permitted by
the board to testify, the record of the
proceedings shall show the reason for
the denial of permission.

(f) Witnesses before the board shall
be given a reasonable opportunity to
examine the medical notification and
other records involved in the reexam-
ination and to present all relevant and
material evidence orally or in writing
until such time as the proceedings are
declared by the board to be closed. Dur-
ing the course of the hearing the
alien’s attorney or representative shall
be permitted to examine the alien and
he/she, or the alien, shall be permitted
to examine any witnesses offered in the
alien’s behalf and to cross-examine any
witnesses called by the board. If the
alien does not have an attorney or rep-
resentative, the board shall assist the
alien in the presentation of his/her case
to the end that all of the material and
relevant facts may be considered.

(g) The findings and conclusions of
the board shall be based on its medical
examination of the alien, if any, and on
the evidence presented and made a part
of the record of its proceedings.

(h) The board shall report its findings
and conclusions to the INS, and shall
also give prompt notice thereof to the
alien if his/her reexamination has been
based on his/her appeal. The board’s re-
port to the INS shall specifically af-
firm, modify, or reject the findings and
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conclusions of prior examining medical
officers.

(i) The board shall issue its medical
notification in accordance with the ap-
plicable provisions of this part if it
finds that an alien it has reexamined
has a Class A or Class B condition.

(J) If the board finds that an alien it
has reexamined does not have a Class A
or Class B condition, it shall issue its
medical notification in accordance
with the applicable provisions of this
part.

(k) After submission of its report, the
board shall not be reconvened, nor
shall a new board be convened, in con-
nection with the same application for
admission or for adjustment of status,
except upon the express authorization
of the Director.

[56 FR 25004, May 31, 1991]
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Subpart A—General

§35.1 Hospital and station rules.

The officer in charge of a station or
hospital of the Service is authorized to
adopt such rules and issue such in-
structions, not inconsistent with the
regulations in this part and other pro-
visions of law, as he deems necessary
for the efficient operation of the sta-
tion or hospital and for the proper and
humane care and treatment of all pa-
tients therein. All general rules gov-
erning the conduct and privileges of pa-
tients, and of members of the public
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while on the premises, shall be posted
in prominent places.

§35.2 Compliance with hospital rules.

All patients and visitors in stations
and hospitals of the Service are ex-
pected to comply with the rules and in-
structions issued under the authority
of the officer in charge.

§35.3 Noncompliance; deprivation of

privileges.

Any patient who wilfully fails or re-
fuses to comply with rules or instruc-
tions of a hospital or station or with
regulations of the Service, may, by the
direction of the officer in charge, be de-
prived of recreational or other privi-
leges accorded patients. Any visitor
who wilfully fails or refuses to comply
with any such rules, instructions, or
regulations may, by direction of the of-
ficer in charge, be denied visiting privi-
leges.

§35.4 Noncompliance; discharge

transfer.

or

(a) If the officer in charge finds, upon
investigation, that a patient other
than a leprosy patient, by willful and
persistent failure or refusal to comply
with such rules, instructions, or regu-
lations is seriously impeding the
course of his own care and treatment,
or that of other patients, he may (1)
discharge the patient, or (2) if the pa-
tient is not a voluntary patient, ar-
range for his transfer to the custody of
the authority responsible for his ad-
mission to the station or hospital. No
patient shall be discharged or trans-
ferred on account of noncompliance if
to do so would seriously endanger his
life or health, nor shall any patient be
discharged if his failure to comply is
due, in the opinion of the officer in
charge, to a mental disease or disorder.

(b) If the discharge or transfer of a
patient is likely to endanger the health
of persons other than the patient or of-
ficers or employees of the station or
hospital, the officer in charge shall
give advance notice to appropriate
State, county, or municipal authorities
of the discharge or transfer.
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§35.5 Entitlement to care after dis-
charge or transfer by reason of non-
compliance.

No person otherwise entitled to care,
treatment, or hospitalization at Serv-
ice facilities, or in other facilities at
the expense of the Service, shall be de-
nied such care or treatment by reason
of his prior discharge or transfer from
any such facility under the provisions
of §35.4.

§35.6 Admissions; determination of eli-
gibility for care.

Except as may otherwise be provided
for specific classes of patients by the
regulations of this chapter, the officer
in charge of the station or hospital to
which application is made is authorized
to determine the eligibility of appli-
cants, as beneficiaries of the Service,
for care and for treatment. Such deter-
minations shall be subject to review by
the chief of the division of the Service
responsible for administration of the
station or hospital concerned upon re-
ferral made by the officer in charge in
doubtful cases or upon appeal made by
an applicant who has been denied care
or treatment.

§35.7 Admissions; designation of per-
son to be notified.

Every in-patient, at the time of ad-
mission to the hospital or station or as
soon thereafter as practicable, shall be
requested to designate a person or per-
sons to be notified in case of emer-

gency.

§35.8 Safekeeping of money and ef-
fects; withdrawals.

(@) A place for the safekeeping of
money and effects of patients shall be
provided at each station or hospital,
and an itemized receipt therefor shall
be furnished to the patient and to any
other person who places money or ef-
fects therein for the benefit of the pa-
tient.

(b) Money and effects may be with-
drawn only by or on behalf of the pa-
tient, by his legally appointed rep-
resentative authorized to receive or
dispose of his property (including the
money and effects in the custody of the
station or hospital), or by a person who
is authorized, under the law of the
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State in which the station or hospital
is located, to receive or dispose of the
patient’s money and effects. In any
case in which the officer in charge has
had actual notice of the appointment
of a legal representative, withdrawals
may be made only by such representa-
tive or in accordance with his written
directions. No delivery shall be made
under this paragraph unless (1) the per-
son receiving the money or effects
shall sign an itemized receipt therefor,
or (2) the delivery is witnessed by two
persons. The provisions of this para-
graph do not prohibit withdrawals
made necessary by the provisions of
this part for the disposition of money
and effects left by patients on death or
on departure from the station or hos-
pital, or by the provisions of §35.10.

§35.9 Disposition of money and effects
left by other than deceased pa-
tients.

Money and effects left on the prem-
ises by a patient shall be forwarded
promptly to him. If because his where-
abouts are unknown his money and ef-
fects cannot be delivered to him within
120 days after his departure, his money
shall be deposited into the Treasury
and credited to the account entitled
““Money and Effects of Former Patients
(PHS (T) name of patient),” and his ef-
fects shall be held for him for six
months and then sold in accordance
with §35.49, and the proceeds deposited
into the Treasury and credited to the
above account.

§35.10 Destruction
gerous to health.

of effects dan-

The officer in charge shall cause to
be destroyed effects brought into or re-
ceived in the station or hospital area
by patients which, in the judgement of
such officer, are dangerous as a source
of disease to the health or life of pa-
tients or personnel of the station or
hospital or visitors therein and cannot
otherwise be safely disposed of or ren-
dered harmless by disinfection or other
means. The destruction of effects shall
be witnessed by at least one officer or
employee designated for that purpose
by the officer in charge, and appro-
priate records of the destruction shall
be maintained.
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§35.11 Clinical records; confidential.

A complete clinical record shall be
maintained for each patient admitted
to a station or hospital of the Service.
Such records shall be confidential and
shall not be disclosed except as may be
provided elsewhere in regulations of
the Service.

§35.12 Solicitation of legal business
prohibited.

The solicitation, directly or indi-
rectly, of legal business or of a retainer
or agreement authorizing an attorney
to render legal services, is prohibited
in all stations and hospitals of the
Service.

§35.13 Entry for negotiation of release
or settlement.

(@) No person shall be permitted to
enter a station or hospital of the Serv-
ice for the purpose of negotiating a set-
tlement or obtaining a general or spe-
cial release or statement from any pa-
tient with reference to any illness or
personal injury for which the patient is
receiving care or treatment, or for the
purpose of conferring with him as an
attorney or representative of an attor-
ney with reference to such illness or in-
jury, unless the patient has signified
his willingness to have such person
enter for such purpose and, in the judg-
ment of the officer in charge, the phys-
ical or mental condition of the patient
will not thereby be impaired.

(b) Any person entering a station or
hospital for a purpose enumerated in
paragraph (a) of this section shall reg-
ister in the manner prescribed by the
officer in charge, and shall furnish for
the records of the station or hospital
the name of each patient by whom he
has been received for such a purpose.

§35.14 Solicitation of legal business;
negotiation of release or settlement;
assistance prohibited.

All employees of the Service and all
persons attached in any capacity to a
station or hospital, including patients,
are forbidden to communicate, directly
or indirectly, with any person for the
purpose of aiding in the solicitation of
legal business or in the negotiation of
a settlement or the obtaining of a gen-
eral or special release or statement
from any patient with reference to any
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illness or personal injury for which the
patient is receiving care or treatment
therein. No patient is prohibited by
this section from communicating on
his own behalf with an attorney of his
choice or with other persons.

§35.15 Consent to operative proce-
dures.

Except in emergencies when the pa-
tient is physically or mentally incapa-
ble of consenting and the delay re-
quired to obtain the consent of his nat-
ural or legal guardian would seriously
endanger the patient’s health, no oper-
ative procedure shall be undertaken
unless the patient or, in the case of a
minor or incompetent, his natural or
legal guardian gives his consent, nor
shall any major operative procedure or
the administration of a general
anaesthetic be undertaken unless such
consent has been obtained in writing.
The consent or refusal of consent shall
be made a part of the clinical record.

§35.16 Autopsies and
mortem operations.

Autopsies, or other post-mortem op-
erations, including removal of tissue
for transplanting, may be performed on
the body of a deceased patient only by
direction of the officer in charge and
only if consented to in writing by a
person authorized under the law of the
State in which the station or hospital
is located to permit an autopsy or such
other post-mortem operation under the
circumstances of the particular death
involved. Restrictions or limitations
imposed by the person consenting
thereto on the extent of the autopsy or
other post-mortem operation shall be
observed. Documents embodying con-
sent shall be made a part of the clinical
record.

[25 FR 6331, July 6, 1960]

§35.17 Fees and charges for copying,
certification, search of records and
related services.

A prescribed fee, in accordance with
the schedule in paragraph (c) of this
section, shall be collected for each of
the listed services.

(a) Application for services. Any person
requesting (1) a copy of a clinical
record, clinical abstract, or other docu-
ment containing clinical information;

other post-
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or (2) a certification of a clinical record
or document; or (3) a search of clinical
records, shall make written application
therefor to the Public Health Service
facility having custody of the subject
matter involved. Such application
shall state specifically the particular
record or document requested, and the
purpose for which such copy or docu-
ment is desired to be used. The applica-
tion shall be accompanied by a deposit
in an amount equal to the prescribed
charge for the service rendered. Where
it is not known if a clinical record or
other document is in existence, the ap-
plication shall be accompanied by a
minimum deposit of $2.50.

(b) Authorization for disclosure. The
furnishing of copies of PHS records
containing confidential clinical infor-
mation must comply with the require-
ments of part I, title 42, Code of Fed-
eral Regulations, governing authoriza-
tion for the disclosure of such informa-
tion.

(c) Schedule of fees.

(1) Photocopy reproduction of a clinical record or
other document (through use of facility equipment):
(a) Processing (searching, preparation of record
and use of equipment), first page

(b) Each additional page .

(2) Certification, per document ... .25
(3) Unsuccessful searching, per hour (minimum

charge 1 hour) 2.50
(4) Clinical abstracts, per request .. 3.00
(5) Arranging commercial duplication of a clinical

record, PEr rEQUESE ........ccvevuereriereeerie e 10.50

(6) If the requested material is to be transmitted by
registered mail, airmail, or special delivery mail, the
postal fees therefor shall be added to the other
fees provided above, unless the applicant has in-
cluded proper postage or stamped return enve-
lopes for this purpose.

1The private concern which duplicates records for an appli-
cant will make a separate charge therefor and will bill the ap-
plicant directly.

(d) Waiver of fee. The prescribed fee
may be waived, in the discretion of the
medical officer in charge, under the
following circumstances:

(1) When the service or document is
requested by another agency of the
Federal Government for use in car-
rying out official Government business.

(2) When a clinical record is re-
quested for the purpose of providing
continued medical care to a Service
beneficiary by a non-Service physician,
clinic, or hospital, in which case the
record will be forwarded only to the
physician, clinic, or hospital con-
cerned.
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(3) When the service or document is
requested by an attorney in the pros-
ecution of a Service beneficiary’s per-
sonal injury claim against a third per-
son, involving the concurrent assertion
of a government medical care claim
under 42 U.S.C. 2651-2653. In such case,
the service or document requested will
be furnished only upon compliance
with all additional requirements for
the release of records in third party re-
covery cases, including the proper exe-
cution of form PHS-4686, Agreement to
Assign Claim Upon Request.

(4) When the service or document is
requested by, and furnished to, a Mem-
ber of Congress for official use.

(5) When the service or document is
requested by, and furnished to, a court
in lieu of the personal court appear-
ance of an employee of the Public
Health Service.

(6) When the service or document is
required to be furnished free in accord-
ance with a Federal statute or an Exec-
utive order.

(7) When the furnishing of the service
or document requested without charge
would be an appropriate courtesy to a
foreign country or international orga-
nization.

(Sec. 501, 65 Stat. 290; 31 U.S.C. 483(a); sec.
215, 58 Stat. 690, as amended; 42 U.S.C. 216)

[32 FR 6842, May 4, 1967]

Subpart B—Transfer of Patients

§35.21 Authorization of transfer.

Except as otherwise provided by law
or regulation with respect to certain
classes of patients, the officer in
charge of a station or hospital of the
Service may provide, without any cost
to the patient, for the transfer of the
patient either from such station or
hospital to another station or hospital
of the Service or to any non-Service
station or hospital at which the pa-
tient may be received, or from any
non-Service hospital at which he is re-
ceiving care or treatment as a patient
of the Service to a station or hospital
of the Service.

§35.22 Attendants.

Patients shall be transferred by such
means and accompanied by such med-
ical, nursing, or other attendants as
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may be necessary to protect the health
and safety of the patient and other per-
sons likely to come into contact with
him, including in the case of a prisoner
such guards as may be necessary to as-
sure his safekeeping. A female patient
requiring the services of attendants
shall be accompanied by at least one
female attendant. Medical or nursing
attendants shall be qualified to care for
persons suffering from the type of dis-
ease or disorder with which the patient
is afflicted and shall be provided with
equipment and medicines necessary for
the care of the patient.

Subpart C—Disposition of Articles
Produced by Patients

§35.31 Retention by patients.

Subject to the rules of the station or
hospital, patients may be accorded the
privilege of retaining articles produced
by them in the course of their curative
treatment with the aid of materials
furnished by the Service. Articles not
retained by patients shall be disposed
of as provided in this subpart. The pro-
visions of this subpart do not apply to
the products of industrial activities es-
tablished for narcotic addicts.

§35.32

The officer in charge shall appoint,
from the personnel of the station or
hospital, a board of three persons to
serve at his pleasure. The board shall
provide for the sale of articles having
commercial value and shall keep ap-
propriate records of such articles and
their disposition.

Board of appraisers.

§35.33 Sale;
ceeds.

The board shall determine and rede-
termine from time to time the prices
at which articles are to be sold, and in
doing so shall consider the cost of ma-
terials used, reasonable handling
charges, and the fair market value of
the articles. The sale price shall be in-
dicated on each article by tag or other
appropriate means, and a list of arti-
cles offered for sale and their respec-
tive sale prices shall be posted from
time to time in the hospital or station
area. In its discretion, the board may
offer such articles for purchase by

prices; deposit of pro-
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other patients or by charitable organi-
zations before offering them for pur-
chase to the general public. No article
shall be sold or resold to any officer or
employee of the Service. Moneys re-
ceived from the sale of articles shall be
deposited into the Treasury to the
credit of the appropriation from which
the materials for making such articles
were purchased.

§35.34 Resale.

No article purchased under the provi-
sions of this subpart shall be resold in
the hospital or station area at a price
to exceed the sale price fixed by the
board for such article.

§35.35 Unsalable articles.

Articles having no commercial value
shall be stored, destroyed, or otherwise
disposed of as the officer in charge may
direct.

Subpart D—Disposal of Money
and Effects of Deceased Patients

§35.41 Inventory.

Promptly after the death of a patient
in a station or hospital of the Service,
an inventory of his money and effects
left therein shall be made by two or
more officers or employees of the Serv-
ice designated for such purpose by the
officer in charge.

§35.42 Notice upon death.

The officer in charge shall notify in
writing all persons known to him to
whom delivery of the patient’s money
and effects might be made hereunder,
and, in the case of an alien patient, a
consul of the country of his apparent
nationality. Each person so notified
shall be requested to furnish informa-
tion concerning (a) the existence or
whereabouts of any persons to whom
delivery of the deceased patient’s
money and effects may be made pursu-
ant to these provisions, and (b) the per-
manent residence or home of the de-
ceased.

§35.43 Delivery only upon filing claim;
forms; procedure.

(a) Delivery of the money and effects

of a deceased patient shall be made

only to a person who has filed a claim
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therefor on a form prescribed by the
Surgeon General.

(b) A claimant shall furnish, in addi-
tion to the information on the pre-
scribed form, such additional informa-
tion as the officer in charge may con-
sider necessary to establish the iden-
tity of the claimant and the truth of
his statements.

(c) A person filing a claim as a legal
representative shall be required to
present letters of administration or a
certificate of a court attesting his
qualification or appointment.

(d) If a claim is made after the
money, or proceeds from the sale of the
effects, of a deceased patient have been
deposited in the Treasury, the claim
shall be referred to the General Ac-
counting Office. If the claim is for
checks or evidences of indebtedness of
the United States which have been
trasnsmitted to the issuing agency pur-
suant to §§35.47 and 35.48, the claimant
shall be referred to such agency.

§35.44 Delivery to legal representa-
tive; to other claimants if value is
$1,000 or less.

The money and effects of the de-
ceased patient shall in all cases be de-
livered to the legal representative, if
any, of his estate. If the value is $1,000
or less, and the officer in charge has
neither notice nor other knowledge of
the appointment or qualification of a
legal representative, nor reason to be-
lieve that a legal representative will be
appointed or qualified, he shall deliver
all the money and effects, as soon as
practicable after the expiration of 10
days from the sending of notices to one
of the following in the indicated order
of priority:

(a) A person, if any, designated in
writing by the patient to receive the
same.

(b) The patient’s surviving spouse.

(c) The patient’s child or children in
equal parts.

(d) The patient’s parent or parents in
equal parts.

(e) Any other person who would be
entitled to receive the money and ef-
fects under the law of the patient’s
domicile: Provided, That delivery of
such money and effects may be made
immediately upon application by one
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of the persons specified above if the of-
ficer in charge has neither notice nor
other knowledge that a person higher
in the indicated order of priority ex-
ists.

§35.45 Disposition of effects;
tions.

Irrespective of the provisions of this
subpart, the officer in charge may (a)
release from among the effects of the
deceased patient so much of the pa-
tient’s clothing as may be necessary
for use in preparation of his body for
burial and (b) cause to be destroyed, or
otherwise disposed of, such used toilet
articles of the patient as appear to
have no commercial or other value.

excep-

§35.46 Conflicting claims.

In any case in which conflicting
claims are filed or the officer in charge
considers it to be in the interest of per-
sons who may be ultimately entitled
thereto, delivery may be withheld from
all persons other than a duly qualified
legal representative.

§35.47 Disposition
checks.

Notwithstanding any other provi-
sions of this subpart, immediately
upon completion of the inventory,
checks drawn on the Treasurer of the
United States shall be sent by safe
means to the department, agency, or
establishment of the Government of
the United States issuing such checks.
The transmittal shall be accompanied
by a statement of the reasons therefor
and of all available information which
may aid the issuing unit in the disposi-
tion of the check transmitted. Notice
of the disposition of any checks, with
identifying information, shall be given
to the person or persons, if any, to
which money and effects are delivered
in accordance with §35.44.

of Government

§35.48 Deposit of unclaimed money;
sale of unclaimed effects and de-
posit of proceeds.

If, within 120 days after sending of
notices no claim has been filed pursu-
ant to the provisions of §35.43, the pa-
tient’s money, consisting of all types of
United States currency and coin, shall
be deposited in the Treasury to the
credit of the trust-fund account enti-
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tled “Money and Effects of Deceased
Patients, Public Health Service.” If,
within six months after the death of a
patient, no claim has been filed pursu-
ant to the provisions of §35.43, his ef-
fects (including foreign currency and
coin but excluding Postal Savings Cer-
tificates and other evidences of indebt-
edness of the United States) shall be
sold at public auction or by sealed bids
to the highest bidder and the proceeds
deposited to the credit of the trust-
fund account entitled ‘“Money and Ef-
fects of Deceased Patients, Public
Health Service.”” Postal Savings Cer-
tificates and other evidences of indebt-
edness of the United States shall be
transmitted to the issuing department
or agency with a statement of the oc-
casion therefor.

§35.49 Sale of unclaimed effects; pro-
cedures.

The following provisions shall govern
the sale of effects:

(a) Notice. Reasonable advance notice
of proposed sales shall be posted at
such prominent places in the station or
hospital area as the officer in charge
may designate. In addition, a notice
shall be posted at the nearest post of-
fice, and notices shall be sent by mail
to all known persons to whom delivery
of money and effects of the patient
may be made under the provisions of
this subpart. The officer or employee
who posts or sends notices of sales
shall make an appropriate affidavit on
a copy of the notice as to his action in
that respect, including in his affidavit
the names of persons to whom copies of
the notices were mailed and the mail-
ing dates. The copy of the notice on
which the affidavit appears shall be re-
tained in the files of the station or hos-
pital.

(b) Form and contents of notice. Notice
of proposed sales shall be given on a
form prescribed by the Surgeon Gen-
eral. The notice shall include: an in-
ventory of the effects to be offered for
sale; the names of the patients from
whom the effects were received; the
precise date, time, and place when and
where the sale will be held; a state-
ment that the articles will be available
for inspection immediately prior to
sale, if sold at public auction, or on a
day and during the hours appointed for
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the inspection of articles if sold by
sealed bid; a statement that the sale is
to be held pursuant to the provisions of
the regulations in this part, that, if the
articles are to be sold by sealed bid, the
right to reject all bids is reserved, and
that, if otherwise authorized, delivery
will be made of effects or proceeds of
sales to persons filing claims prior to
the sale of effects or prior to the trans-
mittal of proceeds to the Surgeon Gen-
eral.

(c) Time and place of sales. All sales
shall be held at reasonable hours and
at such places within the station or
hospital area as the officer in charge
may designate.

(d) Who shall conduct sales. All sales
shall be conducted by the officer in
charge or by a responsible officer or
employee designated by him.

(e) Sale and delivery. All effects of-
fered for sale shall be sold to the high-
est bidder and delivered to him imme-
diately upon payment of the sale price
in cash or by postal money order or
certified check and execution of an ap-
propriate receipt by the person to
whom delivery is made.

§35.50 Disposition of unsold effects.

The officer in charge shall dispose of
effects offered for sale but remaining
unsold in such manner as he considers
to be proper, but, if practicable, such
effects shall be used for the benefit of
other patients of the Service.

§35.51 Manner of delivery; costs, re-
ceipts.

(a) If a person entitled under this
subpart to receive the money and ef-
fects of a patient is unable to take pos-
session thereof at the station or hos-
pital, they shall be sent to him at the
expense of the United States in the
most economical manner available.
The records of the station or hospital
shall show the names and addresses of
persons to whom money or effects have
been sent, the date of sending, the
means used, an itemized list of the
money or effects sent, and a statement
by a witnessing officer or employee
verifying the foregoing from his own
observation.

(b) If not delivered personally by an
authorized officer or employee of the
Service, money, evidences of indebted-
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ness, and other valuable papers and
documents shall be sent by registered
mail (or other safe means).

(c) Persons receiving the money and
effects of a patient shall be required to
execute an itemized receipt therefor.

§35.52 Delivery of possession only;
title unaffected.

Except for delivery of effects to pur-
chasers at sales held in accordance
with §35.49, delivery or deposit under
this subpart of the money or effects, or
the proceeds of a sale of the effects, of
a deceased patient constitutes only a
transfer of possession and is not in-
tended to affect in any manner the
title to such money, effects, or pro-
ceeds.

Subpart E—Contributions for the
Benefit of Patients

AUTHORITY: Sec. 215, 58 Stat. 690, as amend-
ed, 63 Stat. 835 (42 U.S.C. 216); sec. 321, 58
Stat. 695, as amended, 62 Stat. 1017 (42 U.S.C.
248).

SOURCE: 42 FR 60742, Nov. 29, 1977, unless
otherwise noted.

§35.61 Applicability.

This subpart sets forth the policies
and procedures governing the accept-
ance and administration of contribu-
tions of money or property intended
solely for the benefit of all patients in
a ward or unit or a particular hospital
or station of the Public Health Service,
excluding outpatient clinics. Such con-
tributions are distinguishable from (a)
monies or other valuables belonging to
specific patients which are accepted
and held in custody for the convenience
of the patient until such time as he or
she wishes to withdraw them, and (b)
gifts to the United States to support
Public Health Service functions under
section 501 of the Public Health Service
Act or other statutory provisions,
which may be accepted and adminis-
tered only in accordance with such
statutory provisions or other applica-
ble laws.

§35.62 Acceptance of contributions.

(a) The officer in charge of a hospital
or station or his delegate may accept
contributions of money or personal
property which are donated for the
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general benefit of all patients within
the hospital or station (or a ward or
unit thereof) without further specifica-
tion or conditions as to use. Contribu-
tions tendered subject to conditions by
the donor, such as expenditure or use
only on behalf of certain patients or for
specific purposes, may not be accepted.

(b) Contribution of money or prop-
erty shall be accepted in writing.

§35.63 Report of and accounting for
contributions.

(a) Contributions of money accepted
pursuant to §35.62 (hereinafter referred
to as ‘“‘patient fund’) will be treated
consistently with Federal deposit rules
and as supplemented with appropriate
procedures of the facility. This regula-
tion is not intended to exclude con-
tributions for the benefit of patients
from proper accountability and control
of funds and property.

(b) Contributions of property accept-
ed pursuant to §35.62 shall be recorded
and accounted for in the same manner
as other property of a similar kind
maintained in the hospital or station,
but with suitable identification so that
it can be distinguished from govern-
ment-owned property.

§35.64 Donors.

Authorized contributions may be ac-
cepted from patients, employees and
other individuals, and agencies and or-
ganizations.

§35.65 Acceptable personal property.

Contributions of personal property
which may be accepted pursuant to
§35.62 include, but are not limited to,
recreational equipment, furniture, ra-
dios and television sets. After its useful
life, any cash proceeds realized upon
disposition of such property shall be
deposited to the credit of the patient
fund and shall be available for expendi-
ture pursuant to §35.66(c).

§35.66 Expenditure of cash contribu-
tions.

(a) Officials authorized to accept con-
tributions shall not maintain control
over the actual obligation or expendi-
ture of such monies.

(b) Only those officers or employees
specifically designated in writing by
the officer in charge for such purpose
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may obligate and expend monies from
the patient fund. The names of officials
so designated shall be provided to the
relevant fiscal control office.

(c) Subject to availability of suffi-
cient funds, monies in the patient fund
may be expended for materials, serv-
ices or activities which contribute to
the well-being or morale of patients,
including but not limited to provision
of reading and entertainment mate-
rials, recreation activities, and, in ap-
propriate cases, necessary financial
support (including travel expenses,
meals, and lodging) of relatives, guard-
ians, or friends of patients to enable
such persons to be available for the pa-
tient’s comfort and support.

(d) Officers in charge may issue such
additional instructions, not incon-
sistent with this subpart, as may be
necessary to implement its provisions.
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AUTHORITY: Sec. 3, 68 Stat. 674; 42 U.S.C.
2003, 42 Stat. 208, sec. 1, 68 Stat. 674; 25 U.S.C.
13, 42 U.S.C. 2001, unless otherwise noted.

Subpart A—Purpose

§36.1 Purpose of the regulations.

These regulations establish general
principles and program requirements
for carrying out the Indian health pro-
gram.

[46 FR 40692, Aug. 11, 1981. Redesignated at 52
FR 35048, Sept. 16, 1987]

§36.2 Administrative instructions.

The Service periodically issues ad-
ministrative instructions to its officers
and employees which are primarily
found in the Indian Health Service
Manual and the Area Office and Pro-
gram Office supplements. These in-
structions are operating procedures to
assist officers and employees in car-
rying out their responsibilities, and are
not regulations establishing program
requirements which are binding upon
members of the general public.

[46 FR 40692, Aug. 11, 1981. Redesignated at 52
FR 35048, Sept. 16, 1987]

§36.10

Subpart B—What Services are
Available and Who is Eligible
to Receive Care?

§36.10 Definitions.

As used in this subpart:

Appropriate ordering official means,
unless otherwise specified by contract
with the health care facility or pro-
vider or by a contract with a tribe or
tribal organization, the ordering offi-
cial for the Service Unit in which the
individual requesting contract health
services or on whose behalf the services
are requested, resides.

Area Director means the Director of
an Indian Health Service Area Office
designated for purposes for administra-
tion of Indian Health Service Pro-
grams.

Contract health services means health
services provided at the expense of the
Indian Health Service from public or
private medical or hospital facilities
other than those of the Service or
those funded by the Service.

Emergency means any medical condi-
tion for which immediate medical at-
tention is necessary to prevent the
death or serious impairment of the
health of an individual.

Health Service Delivery Area means a
geographic area designated pursuant to
§36.15 of this subpart.

Indian tribe means any Indian tribe,
band, nation, or other organized group
or community, including any Alaska
Native village or regional or village
corporation as defined in or established
pursuant to the Alaska Native Claims
Settlement Act, 43 U.S.C. 1601 et. seq.,
which is recognized as eligible for the
special programs and services provided
by the United States to Indians be-
cause of their status as Indians.

Reservation means any Federally rec-
ognized Indian tribe’s reservation,
Pueblo, or colony, including former
reservations in Oklahoma, Alaska Na-
tive regions established pursuant to
the Alaska Native Claims Settlement
Act (43 U.S.C. 1601 et seq.), and Indian
allotments if considered reservation
land by the Bureau of Indian Affairs.

Reside means living in a locality with
the intent to make it a fixed and a per-
manent home. The following persons
will be deemed residents of the Health
Service Delivery Area:
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(1) Students who are temporarily ab-
sent from the Health Service Delivery
Area during full time attendance at
programs of vocational, technical, or
academic education including normal
school breaks;

(2) Persons who are temporarily ab-
sent from the Health Service Delivery
Area for purposes of travel or employ-
ment (such as seasonal or migratory
workers);

(3) Indian children placed in foster
care outside the Health Service Deliv-
ery Area by order of a court of com-
petent jurisdiction and who were resi-
dents within the Health Service Deliv-
ery Area at the time of the court order.

Secretary means the Secretary of
Health and Human Services and any
other officer or employee of the De-
partment of Health and Human Serv-
ices to whom the authority involved
has been delegated.

Service means the Indian Health Serv-
ice.

Service Unit Director means the Direc-
tor of Indian Health Service programs
for a designated geographical or tribal
area of responsibility or the equivalent
official of a contractor administering
an IHS program.

[52 FR 35048, Sept. 16, 1987, as amended at 55
FR 4609, Feb. 9, 1990]

§86.11 Services available.

(a) Type of services that may be avail-
able. Services for the Indian commu-
nity served by the local facilities and
program may include hospital and
medical care, dental care, public health
nursing and preventive care including
immunizations, and health examina-
tion of special groups such as school
children.

(b) Where services are available. Avail-
able services will be provided at hos-
pitals and clinics of the Service, and at
contract facilities (including tribal fa-
cilities under contract with the Serv-
ice).

(c) Determination of what services are
available. The Service does not provide
the same health services in each area
served. The services provided to any
particular Indian community will de-
pend upon the facilities and services
available from sources other than the
Service and the financial and personnel
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resources made available to the Serv-
ice.

(d) Priorities when funds, facilities, or
personnel are insufficient to provide the
indicated volume of services. Priorities
for care and treatment, as among indi-
viduals who are within the scope of the
program, will be determined on the
basis of relative medical need and ac-
cess to other arrangements for obtain-
ing the necessary care.

[46 FR 40692, Aug. 11, 1981, as amended at 52
FR 35048, Sept. 16, 1987]

§36.12 Persons to whom health serv-
ices will be provided.

(a) Subject to the requirements of
this subpart, the Indian Health Service
will provide direct services at its facili-
ties, and contract health services, as
medically indicated, and to the extent
that funds and resources allocated to
the particular Health Service Delivery
Area permit, to persons of Indian or
Alaska Native descent who:

(1) Are members of a federally recog-
nized Indian tribe; and

(2) Reside within a Health Service
Delivery Area designated under §36.15;
or

(3) Are not members of a federally
recognized Indian tribe but are the nat-
ural minor children (18 years old or
under) of a member of a Federally rec-
ognized tribe and reside within a
Health Service Delivery Area des-
ignated under §36.15.

(b) Subject to the requirements of
this subpart, the Indian Health Service
will also provide direct services at its
facilities and, except where otherwise
provided, contract health services, as
medically indicated and to the extent
that funds and resources allocated to
the particular Health Service Delivery
Area permit, to people in the cir-
cumstances listed below:

(1) To persons who meet the eligi-
bility criteria in paragraph (a) of this
section except for the residency re-
quirement, who formerly resided with-
in a Health Service Delivery area des-
ignated under §36.15, and who present
themselves to any Indian Health Serv-
ice or Indian Health Service funded fa-
cility (and to minor children of such
persons if the children meet the eligi-
bility criteria in paragraph (a) of this
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section except for the residency re-
quirement). Contract health services
may not be authorized for these indi-
viduals;

(2) To a non-Indian woman pregnant
with an eligible Indian’s child but only
during the period of her pregnancy
through post-partum (generally about 6
weeks after delivery). In cases where
the woman is not married to the eligi-
ble Indian under applicable state or
tribal law, paternity must be acknowl-
edged in writing by the Indian or deter-
mined by order of a court of competent
jurisdiction;

(3) To non-Indian members of an eli-
gible Indian’s household if the medical
officer in charge determines that the
health services are necessary to con-
trol acute infectious disease or a public
health hazard; and

(4) To an otherwise eligible person for
up to 90 days after the person ceases to
reside in a Health Service Delivery
Area when the Service Unit Director
has been notified of the move.

(c) Contract health services will not
be authorized when and to the extent
that Indian Health Service or Indian
Health Service funded facilities are
available to provide the needed care.
When funds are insufficient to provide
the volume of contract health services
needed by the service population, the
Indian Health Service shall determine
service priorities on the basis of med-
ical need.

(d) The Indian Health Service may
provide direct services at its facilities
on a fee-for-service basis to persons
who are not beneficiaries under para-
graphs (a) and (b) of this section under
a number of authorities including the
following:

(1) In emergencies under section
322(b) of the Public Health Service Act,
42 U.S.C. 249(b), and 42 CFR 32.111 of the
regulations;

(2) To Public Health Service and
other Federal beneficiaries under Econ-
omy Act (31 U.S.C. 1535) arrangements
to the extent that providing services
does not interfere with or restrict the
provision of services to Indian and
Alaska Native beneficiaries; and

(3) To non-beneficiaries residing
within the Health Service Delivery
Area when approved by the tribe or
tribes located on the reservation but

§36.13

only to the extent that providing serv-
ices does not interfere with or restrict
the provision of services to Indian and
Alaska Native beneficiaries.

(Approved by the Office of Management and
Budget under control number 0915-0107)

[52 FR 35048, Sept. 16, 1987, as amended at 55
FR 4609, Feb. 9, 1990]

§36.13 Authorization
health services.

for contract

(a) No payment will be made for med-
ical care and services obtained from
non-Service providers or in non-Service
facilities unless the applicable require-
ments of paragraphs (b) and (c) below
have been met and a purchase order for
the care and services has been issued
by the appropriate ordering official to
the medical care provider.

(b) In non-emergency cases, a sick or
disabled Indian, or an individual or
agency acting on behalf of the Indian,
or the medical care provider shall,
prior to the provision of medical care
and services, notify the appropriate or-
dering official of the need for services
and supply information that the order-
ing official deems necessary to deter-
mine the relative medical need for the
services and the individual’s eligi-
bility. The requirement for notice prior
to providing medical care and services
under this paragraph may be waived by
the ordering official if:

(1) Such notice and information is
provided within 72 hours after the be-
ginning of treatment or admission to a
health care facility; and

(2) The ordering official determines
that giving of notice prior to obtaining
the medical care and services was im-
practicable or that other good cause
exists for the failure to provide prior
notice.

(c) In emergency cases, a sick or dis-
abled Indian, or an individual or agen-
cy acting on behalf of the Indian, or
the medical care provider shall, within
72 hours after the beginning of treat-
ment for the condition or after admis-
sion to a health care facility notify the
appropriate ordering official of the fact
of the admission or treatment, to-
gether with information necessary to
determine the relative medical need for
the services and the eligibility of the
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Indian for the services. The 72-hour pe-
riod may be extended if the ordering of-
ficial determines that notification
within the prescribed period was im-
practicable or that other good cause
exists for the failure to comply.

[43 FR 34654, Aug. 4, 1978. Redesignated at 52
FR 35048, Sept. 16, 1987]

§36.14 Reconsideration and appeals.

(@) Any person who has applied for
and been denied health services or eli-
gibility by the Indian Health Service or
by any contractor contracting to ad-
minister an Indian Health Service pro-
gram or portion of a program, includ-
ing tribes and tribal organizations con-
tracting under the Indian Self-Deter-
mination Act, shall be notified of the
denial in writing together with a state-
ment of all the reasons for the denial.
The notice shall advise the applicant
that within 30 days from the receipt of
the notice the applicant.

(b) If the original decision is affirmed
on reconsideration, the applicant shall
be so notified in writing and advised
that an appeal may be taken to the
area or program director within 30 days
of receipt of the notice of the reconsid-
ered decision. The appeal shall be in
writing and shall set forth the grounds
supporting the appeal.

(c) If the original or reconsidered de-
cision is affirmed on appeal by the area
or program director, the applicant
shall be so notified in writing and ad-
vised that a further appeal may be
taken to the Director, Indian Health
Service, within 30 days of receipt of the
notice. The appeal shall be in writing
and shall set forth the grounds sup-
porting the appeal. The decision of the
Director, Indian Health Service, shall
constitute final administrative action.

(Approved by the Office of Management and
Budget under control number 0915-0107)

[43 FR 34654, Aug. 4, 1978. Redesignated and
amended at 52 FR 35048, 35049, Sept. 16, 1987]

§36.15

(@) The Indian Health Service will
designate and publish as a notice in the
FEDERAL REGISTER specific geographic
areas within the United States includ-
ing Federal Indian reservations and
areas surrounding those reservations
as Health Service Delivery Areas.

Health Service Delivery Areas.
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(b) The Indian Health Service may,
after consultation with all the Indian
tribes affected, redesignate the bound-
aries of any Health Service Delivery
Area followed by publication of a no-
tice in the FEDERAL REGISTER. Any re-
designation of a Health Service Deliv-
ery area will include the reservation,
and those areas close to the reserva-
tion boundaries which can reasonably
be considered part of the reservation
service area based on consideration of
the following factors:

(1) The number of persons residing in
the off-reservation area who would be
eligible under §36.12(a) (1) and (3).

(2) The number of persons residing in
the off-reservation area who have tra-
ditionally received health services
from the Indian Health Service and
whose eligibility for services would be
affected;

(3) The geographic proximity of the
off-reservation area to the reservation;
and

(4) Whether the Indians residing in
the off-reservation area can be ex-
pected to need and to use health serv-
ices provided by the Indian Health
Service given the alternate resources
(health facilities and payment sources)
available and accessible to them.

(c) Notwithstanding paragraphs (a)
and (b) of this section, the Indian
Health Service may designate States,
subdivisions of States such as counties
or towns, or other identifiable geo-
graphic areas such as census divisions
or zip code areas, as Health Service De-
livery Areas where reservations are
nonexistent, or so small and scattered
and the eligible Indian population so
widely dispersed that it is inappro-
priate to use reservations as the basis
for defining the Health Service Deliv-
ery Area.

(d) Any Indian tribal government
may request a change in the bound-
aries of the Health Service Delivery
Area. Such a request should be sup-
ported by documentation related to the
factors for consideration set out in
paragraph (b) of this section and shall
include documentation of any con-
sultation with or notification of other
affected or nearby tribes. The request
shall be submitted to the appropriate
Area Director(s) who shall afford all In-
dian tribes affected the opportunity to
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express their views orally and in writ-
ing. The Area Director(s) shall then
submit the request, including all com-
ments, together with the Area’s rec-
ommendation and independent findings
or verification of the factors set out in
paragraph (b) of this section, to the In-
dian Health Service Director or to the
Director’s designee for the Indian
Health Service decision. The decision
of the Indian Health Service Director
or the Director’s designee shall con-
stitute final agency action on the
tribe’s request. Changes in the bound-
aries of Health Service Delivery Areas
will be published in the FEDERAL REG-
ISTER.

(Approved by the Office of Management and
Budget under control number 0915-0107)

[52 FR 35049, Sept. 16, 1987]

§36.16 Beneficiary Identification
Cards and verification of tribal
membership.

(@) The Indian Health Service will
issue Beneficiary ldentification Cards
as evidence of beneficiary status to
persons who are currently eligible for
services under §36.12(a). Persons re-
questing Beneficiary Identification
Cards must submit or have on file evi-
dence satisfactory to the Indian Health
Service of tribal membership and resi-
dence within a Health Service Delivery
Area. The absence of a Beneficiary
Identification Card will not preclude
an otherwise eligible Indian from ob-
taining services though it may delay
the administrative determination that
an individual is eligible for services on
a no charge basis.

(b) For establishing eligibility or ob-
taining a Beneficiary Identification
Card, applicants must demonstrate
that they are members of a federally
recognized tribe. Membership in a fed-
erally recognized tribe is to be deter-
mined by the individual tribe or the
Bureau of Indian Affairs. Therefore,
the Indian Health Service will recog-
nize two methods of demonstrating
tribal membership:

(1) Documentation that the applicant
meets the requirements of tribal mem-
bership as prescribed by the charter,
articles of incorporation, or other legal
instruments or traditional processes of
the tribe and has been officially des-
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ignated a tribal member by an author-
ized tribal official or body; or

(2) Certification of tribal enrollment
or membership by the Secretary of the
Interior acting through the Bureau of
Indian Affairs.

(c) Demonstrating membership in a
federally recognized tribe is the re-
sponsibility of the applicant. However,
the Indian Health Service may consult
with the appropriate tribe or the Bu-
reau of Indian Affairs on outstanding
questions regarding an applicant’s trib-
al membership if the Indian Health
Service has some documentation that
it believes may be helpful to the tribe
or the Bureau of Indian Affairs in mak-
ing their determination.

(Approved by the Office of Management and
Budget under control number 0915-0107)

[50 FR 35050, Sept. 16, 1987]
Subpart C [Reserved]
Subpart D—Transition Provisions

SOURCE: 52 FR 35050, Sept. 16, 1987, unless
otherwise noted.

§36.31 Transition period.

(a) The transition period for full im-
plementation of the new eligibility reg-
ulations consists of three parts;

(1) A six month delayed implementa-
tion;

(2) A six month grace period; and

(3) A health care continuity period
determined by medical factors.

§36.32 Delayed implementation.

(@) The eligibility requirements in
subparts A and B of this part become
effective March 16, 1988.

(b) During the six month delayed im-
plementation period the former eligi-
bility regulations will apply.

§36.33 Grace period.

(a) Upon the effective date referred
to in §36.32(a), individuals who would
lose their eligibility under the new
eligilibity regulations published on
September 16, 1987, and who have made
use of an Indian Health Service of In-
dian Health Service funded service
within three years prior to September
16, 1987 (date of publication of the new
eligibility regulations) shall retain
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their eligibility for a six month grace
period ending September 16, 1988. Dur-
ing this grace period such individual’s
eligibility will continue to be deter-
mined under the former regulations ex-
cept that the new residency require-
ments established by subparts A and B
must be met for the individual to be el-
igible.

(b) All individuals who receive serv-
ices during the grace period based on
paragraph (a) of this section and whose
eligibility will terminate on September
16, 1988, shall be notified in writing
that after September 16, 1988 they will
no longer the eligible for services as In-
dian Health Service beneficiaries. Such
written notice should include an expla-
nation of their appeal rights as pro-
vided in §36.14 of the part. These pa-
tients shall be offered assistance in lo-
cating other health care providers and
medical assistance programs.

§36.34 Care and treatment of people
losing eligibility.

(a) Individuals who lose their eligi-
bility on September 16, 1988, (end of the
grace period) and on that date are ac-
tively undergoing treatment may still
be provided services for a limited pe-
riod in the following circumstances;

(1) Inpatients in IHS and IHS funded
facilities and those receiving inpatient
care under contract, including contract
health services, may continue to re-
ceive such care and necessary follow-up
services at Indian Health Service ex-
pense until the need for hospitalization
and follow-up services has ended as de-
termined by the responsible Indian
Health Service or tribal physician, all
other conditions being met including
medical priorities;

(2) Those actively undergoing a
course of outpatient treatment either
in Indian Health Service and Indian
Health Service funded facilities or
through contract health services, ter-
mination of which would impair the
health of the individual patient, may
continue to receive the treatment at
Indian Health Service expense for a
reasonable length of time, until the
course of treatment reaches a point
where it may safely be terminated or
the patient transferred to other pro-
viders as determined by the responsible
Indian Health Service or tribal physi-
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cian, all other conditions being met in-
cluding medical priorities.

(3) Those under treatment for chronic
degenerative conditions may be pro-
vided additional treatment at Indian
Health Service expense for no longer
than 1 year beyond the end of the grace
period notwithstanding any determina-
tion that it was otherwise safe to
transfer treatment to other providers,
all other conditions being met includ-
ing medical priorities.

(b) All patients receiving care under
paragraph (a) of this section shall be
notified in writing that, after discharge
from care provided under any of the
above circumstances, they will no
longer be eligible for services as Indian
Health Service beneficiaries. Such no-
tice shall include an explanation of
their appeal rights as provided in §36.14
of this part. These patients shall be of-
fered assistance in locating other
health care providers and medical as-
sistance programs.

Subpart E—Preference in
Employment

AUTHORITY: 25 U.S.C. 44, 45, 46 and 472; Pub.
L. 83-568, 42 U.S.C. 2003.

§36.41 Definitions.

For purposes of making appoint-
ments to vacancies in all positions in
the Indian Health Service a preference
will be extended to persons of Indian
descent who are:

(a) Members of any recognized Indian
tribe now under Federal jurisdiction;

(b) Descendants of such members who
were, on June 1, 1934, residing within
the present boundaries of any Indian
reservation;

(c) All others of one-half or more In-
dian blood of tribes indigenous to the
United States;

(d) Eskimos and other aboriginal peo-
ple of Alaska; or

(e) Until January 4, 1990 or until the
Osage Tribe has formally organized,
whichever comes first, a person of at
least one-quarter degree Indian ances-
try of the Osage Tribe of Indians,
whose rolls were closed by an act of
Congress.

[43 FR 29783, July 11, 1978, as amended at 54
FR 48246, Nov. 22, 1989]
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§36.42 Appointment actions.

(a) Preference will be afforded a per-
son meeting any one of the definitions
of §36.41 whether the placement in the
position involves initial appointment,
reappointment, reinstatement, trans-
fer, reassignment, promotion, or any
other personnel action intended to fill
a vacancy.

(b) Preference eligibles may be given
a schedule A excepted appointment
under 5 CFR 213.3116(b)(8). If the indi-
viduals are within reach on a Civil
Service Register, they may be given a
competitive appointment.

[43 FR 29783, July 11, 1978]

§36.43 Application procedure for pref-
erence eligibility.

To be considered a preference eligi-
ble, the person must submit with the
employment application a Bureau of
Indian Affairs certification that the
person is an Indian as defined by §36.41
except that an employee of the Indian
Health Service who has a certificate of
preference eligibility on file in the Offi-
cial Personnel Folder is not required to
resubmit such proof but may instead
include a statement on the application
that proof of eligibility is on file in the
Official Personnel Folder.

[43 FR 29783, July 11, 1978]

Subpart F—Abortions and Related
Medical Services in Indian
Health Service Facilities and
Indion Health Service Pro-
grams

AUTHORITY: Sec. 1, 42 Stat. 208, 25 U.S.C. 13;
sec. 1, 68 Stat. 674, 42 U.S.C. 2001; sec. 3, 68
Stat. 674, 42 U.S.C. 2003.

SOURCE: 47 FR 4018, Jan. 27, 1982, unless
otherwise noted.

§36.51 Applicability.

This subpart is applicable to the use
of Federal funds in providing health
services to Indians in accordance with
the provisions of subparts A, B, C, H, |
and J of this part.

§36.52 Definitions.

As used in this subpart:
Physician means a doctor of medicine
or osteopathy legally authorized to

§36.57

practice medicine and surgery at an In-
dian Health Service or tribally run fa-
cility, or by the State in which he or
she practices.

§36.583 General rule.

Federal funds may not be used to pay
for or otherwise provide for abortions
in the programs described in §36.51, ex-
cept under the Circumstances discribed
in §36.54.

§36.54 Life of the mother would be en-
dangered.

Federal funds are available for an
abortion when a physician has found
and so certified in writing to the appro-
priate tribal or other contracting orga-
nization, or service unit or area direc-
tor, that ““on the basis of my profes-
sional judgement the life of the mother
would be endangered if the fetus were
carried to term.” The certification
must contain the name and address of
the patient.

§36.55 Drugs and devices and termi-
nation of ectopic pregnancies.

Federal funds are available for drugs
or devices to prevent implantation of
the fertilized ovum, and for medical
procedures necessary for the termi-
nation of an ectopic pregnancy.

§36.56 Recordkeeping requirements.

Documents required by §36.54 must
be maintained for three years pursuant
to the retention and custodial require-
ments for records at 45 CFR 74.20 et seq.

§36.57 Confidentiality.

Information which is acquired in con-
nection with the requirements of this
subpart may not be disclosed in a form
which permits the identification of an
individual without the individual’s
consent, except as may be necessary
for the health of the individual or as
may be necessary for the Secretary to
monitor Indian Health Service program
activities. In any event, any disclosure
shall be subject to appropriate safe-
guards which will minimize the likeli-
hood of disclosures of personal infor-
mation in identifiable form.
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Subpart G—Residual Status

§36.61 Payor of last resort.

(a) The Indian Health Service is the
payor of last resort of persons defined
as eligible for contract health services
under these regulations, notwith-
standing any State or local law or reg-
ulation to the contrary.

(b) Accordingly, the Indian Health
Service will not be responsible for or
authorize payment for contract health
services to the extent that:

(1) The Indian is eligible for alternate
resources, as defined in paragraph (c),
or

(2) The Indian would be eligible for
alternate resources if he or she were to
apply for them, or

(3) The Indian would be eligible for
alternate resources under State or
local law or regulation but for the Indi-
an’s eligibility for contract health
services, or other health services, from
the Indian Health Service or Indian
Health Service funded programs.

(c) Alternate resources means health
care resources other than those of the
Indian Health Service. Such resources
include health care providers and insti-
tutions, and health care programs for
the payment of health services includ-
ing but not limited to programs under
title XVIII and XIX of the Social Secu-
rity Act (i.e., Medicare, Medicaid),
State or local health care programs
and private insurance.

[55 FR 4609, Feb. 9, 1990]

Subpart H—Grants for Develop-
ment, Construction, and Op-
eration of Facilities and Serv-
ices

AUTHORITY: Secs. 104, 107, 25 U.S.C. 450h(b),
450k; Sec. 3, Pub. L. 83-568, 42 U.S.C. 2003.

SOURCE: 40 FR 53143, Nov. 14, 1975, unless
otherwise noted.

§36.101 Applicability.

The regulations of this subpart are
applicable to grants awarded pursuant
to section 104(b) of Pub. L. 93-638, 25
U.S.C. 450h(b) for (a) projects for devel-
opment including feasibility studies,
construction, operation, provision, or
maintenance of services and facilities
provided to Indians and, (b) for projects

42 CFR Ch. | (10-1-99 Edition)

for planning, training, evaluation or
other activities designed to improve
the capacity of a tribal organization to
enter into a contract or contracts pur-
suant to section 103 of the Act. Such
grants may include the cost of training
personnel to perform grant related ac-
tivities.

§36.102 Definitions.

As used in this subpart:

(a) Act means Title | of the Indian
Self-Determination and Education As-
sistance Act, Pub. L. 93-638 (88 Stat.
2203).

(b) Indian means a person who is a
member of an Indian tribe.

(¢) Indian tribe means any Indian
tribe, band, nation, rancheria, Pueblo,
colony or community, including any
Alaska Native Village or regional or
village corporation as defined in or es-
tablished pursuant to the Alaska Na-
tive Claims Settlement Act, Pub. L. 92—
203 (85 Stat. 688 which is recognized as
eligible by the United States Govern-
ment for the special programs and
services provided by the United States
to Indians because of their status as In-
dians.

(d) Tribal organization means:

(1) The recognized governing body of
any Indian tribe; or

(2) Any legally established organiza-
tion of Indians which is:

(i) Controlled, sanctioned or char-
tered by such governing body or bodies;
or

(ii) Democratically elected by the
adult members of the Indian commu-
nity to be served by such organization
and which includes the maximum par-
ticipation of Indians in all phases of its
activities.

(e) Secretary means the Secretary of
the Department of Health and Human
Services and any other officer or em-
ployee of the Department of Health and
Human Services to whom the authority
involved has been delegated.

(f) Grantee means the tribe or tribal
organization that receives a grant
under section 104(b) of the Act and this
subpart and assumes the legal and fi-
nancial responsibility for the funds
awarded and for the performance of the
grant supported activity in accordance
with the Act and these regulations.
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(g) Indian owned economic enterprise
means any commercial, industrial, or
business activity established or orga-
nized for the purpose of profit which is
not less than 51 percent Indian owned.

§36.103 Eligibility.

Any Indian tribe or tribal organiza-
tion is eligible to apply for a grant
under this subpart.

§36.104 Application.

(a) Forms for applying for grants are
governed by 45 CFR part 74, subpart N.

(b) In addition to such other perti-
nent information as the Secretary may
require, the application for a grant
under this subpart shall contain the
following:

(1) A description of the applicant in-
cluding an indication whether the ap-
plicant is a Tribe or tribal organiza-
tion, and if the latter:

(i) The legal and organizational rela-
tionship of the applicant to the Indians
in the Area to be served or effected by
the project.

(ii) A description of the current and
proposed participation of Indians in the
activities of applicant.

(iii) Whether applicant is controlled,
sanctioned or chartered by the gov-
erning body of the Indians to be served,
and if so, evidence of such fact.

(iv) If elected, a description of the
election process, voting criteria, and
extent of voter participation in the
election designating the organization.

(2) A narrative description of the
project including its goals and objec-
tives and the manner in which the pro-
posed project is compatible with pub-
lished Indian Health Service state-
ments of availability of funds, the
manner in which those goals and objec-
tives are to be attained, and a work
and time schedule which will be uti-
lized to accomplish each goal and ob-
jective.

(3) A description of applicant’s staff,
present or proposed, including their
qualifications, academic training, re-
sponsibilities and functions.

(4) A description of the manner in
which the staff is or will be organized
and supervised to carry out proposed
activities.

§36.105

(5) A description of training to be
provided as part of the proposed proj-
ect.

(6) A description of the administra-
tive, managerial, and organizational
arrangements and resources to be uti-
lized to conduct the proposed project.

(7) An itemized budget for the budget
period (normally 12 months) for which
support is sought and justification of
the amount of grant funds requested.

(8) The intended financial participa-
tion, if any, of the applicant, specifying
the type of contributions such as cash
or services, loans of full or part-time
staff, equipment, space materials or fa-
cilities, or other contributions.

(9) Where health services are to be
provided, a description of the nature of
the services to be provided and the pop-
ulation to be served.

(10) A description of the Federal
property, real and personal, equipment,
facilities and personnel which appli-
cant proposes to utilize and a descrip-
tion of the arrangements which appli-
cant has made or will make to assume
responsibility for the operation and
management of those facilities.

(c) The application shall contain as-
surances satisfactory to the Secretary
that the applicant will:

(1) Where applicant is providing serv-
ices, provide such services at a level
and range which is not less than that
provided by the Indian Health Service
or that identified by the Service after
negotiation with the applicant, as an
appropriate level, range and standard
of care.

(2) Where providing services, provide
services in accordance with law and ap-
plicable Indian Health Service policies
and regulations.

(3) Where providing services, provide
services in a fair and uniform manner,
consistent with medical need, to all In-
dian people.

(Approved by the Office of Management and
Budget under control number 0915-0045)

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1853, Jan. 14, 1985]

§36.105 Project elements.

A project supported under this sub-
part must:

(@) Have sufficient, adequately

trained staff in relation to the scope of
the project.
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(b) Maintain a mechanism for dealing
with complaints regarding the delivery
of health services or performance of
project activities.

(c) Hold confidential all information
obtained by the personnel of the proj-
ect from participants in the project re-
lated to their examination, care, and
treatment, and shall not release such
information without the individuals’
consent except as may be required by
law, as may be necessary to provide
service to the individual, or as may be
necessary to monitor the operations of
this program or otherwise protect the
public health. Information may be dis-
closed in a form which does not iden-
tify particular individuals.

(d) Operate with the approval, sup-
port, and involvement of the tribe,
tribes, or Indian communities in the
area served by the local facility and
program.

(e) Keep in force adequate liability
insurance in accordance with the ap-
proved application unless the Sec-
retary, for good cause shown, has de-
termined that such insurance was not
obtainable or appropriate or has deter-
mined that such insurance may be per-
mitted to expire or lapse. The insur-
ance shall provide that prior to can-
cellation the Secretary must be noti-
fied and must further provide that for
each such policy of insurance the car-
rier shall waive any right it may have
to raise as a defense the tribe’s sov-
ereign immunity from suit but such
waiver shall extend only to claims the
amount and nature of which are within
the coverage and limits of the policy
and shall not authorize or empower the
insurance carrier to waive or otherwise
limit the tribe’s sovereign immunity
outside or beyond the coverage and
limits of the policy of insurance.

NoOTE: This provision is excepted from ap-
plication of 45 CFR 74.15 by section 103(c) of
Pub. L. 93-638.

(f) Provide services at a level and
range which is not less than that pro-
vided by the Indian Health Service or
that identified by the Service as an ap-
propriate level, range, and standard of
care.

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1854, Jan. 14, 1985]
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§36.106 Grant award and evaluation.

(a) Within the limits of funds deter-
mined by the Secretary to be available
for such purpose, the Secretary may
award grants under this subpart to ap-
plicants whose project will, in the judg-
ment of the Secretary, best promote
the purposes of the Act, and the regula-
tions of this subpart, taking into ac-
count:

(1) The apparent capability of the ap-
plicant to organize and manage the
proposed project successfully consid-
ering, among other things the ade-
quacy of staff, management systems,
equipment and facilities.

(2) The soundness of the applicant’s
plan for conducting the project and for
assuring effective utilization of grant
funds.

(3) The adequacy of the budget in re-
lation to the scope of the project and
available funds.

(4) The relative effectiveness of the
applicant’s plan, as set forth in the ap-
plication, to carry out each of the re-
quirements §36.105.

(5) The compatibility of the proposed
project with the published goals and re-
sponsibilities of the IHS in carrying
out its statutory mission.

(b) The Notice of Grant Awards speci-
fies how long the Secretary intends to
support the project period without re-
quiring the project to re-compete for
funds. This period, called the project
period, will usually be for one to two
years. The total project period com-
prises the original project period and
any extension. Generally the grant will
be for a one-year budget period, any
subsequent award will also be a one-
year budget period. A grantee must
submit a separate application for each
subsequent year. Decisions regarding
continuation awards and the funding
level of such awards will be made after
consideration of such factors as the
grantee’s progress and management
practices, and the availability of funds.
In all cases, awards require a deter-
mination by the Secretary that fund-
ing is in the best interest of the Fed-
eral Government.

(c) Neither the approval of any appli-
cation nor the award of any grant com-
mits or obligates the Federal Govern-
ment in any way to make any addi-
tional, supplemental, continuation or
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other award with respect to any ap-
proved application or portion of an ap-
proved application.

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1854, Jan. 14, 1985]

§36.107

(a) A grantee shall only spend funds
it receives under this subpart accord-
ing to the approved application and
budget, the regulations of this subpart,
the terms and conditions of the award
and the applicable cost principles pre-
scribed in subpart Q of 45 CFR part 74.

(b) The provisions of any other Act
notwithstanding, any funds made
available to a tribal organization under
grants pursuant to section 104(b) of the
Act may be used as matching shares
for any other Federal grant programs
which contribute to the purposes for
which grants under this section are
made.

Use of project funds.

NoOTE: This provision is excepted from ap-
plication of 45 CFR 74.53 by section 104(c) of
Pub. L. 93-638.

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1854, Jan. 14, 1985]

§36.108 [Reserved]

§36.109 Availability of appropriations.

The Secretary will from time to time
publish a notice in the FEDERAL REG-
ISTER indicating by areas the allotment
of funds and categories of activities for
which awards may be made under this
subpart. The Secretary may revise
such allotments and categories from
time to time and will promptly publish
a notice of such revisions in the FED-
ERAL REGISTER.

§36.110 Facilities construction.

In addition to other requirements of
this subpart:

(a) An applicant for a construction
grant to build, renovate, modernize, or
remodel a hospital, clinic, health sta-
tion or quarters for housing personnel
associated with such facilities, must in
its application:

(1) Provide its assessment of the en-
vironmental impact of the project as
called for by section 102(2)(c) of the Na-
tional Environmental Policy Act of
1969 (42 U.S.C. 4332(c)).

§36.110

(2) Furnish its evaluation of the proj-
ect site in accordance with the terms
and conditions of E.O. 11296, 31 FR 10663
(August 10, 1966) relating to the evalua-
tion of flood hazards in locating feder-
ally owned or financed facilities.

(b) The following requirements are
applicable to each construction grant
to build, renovate, modernize, or re-
model a hospital, clinic, health station
or quarters for housing personnel asso-
ciated with such facilities.

(1) Competitive bids. The approval of
the Secretary shall be obtained before
the project is advertised or placed on
the market for bidding. The approval
shall include a determination by the
Secretary that the final plan and speci-
fications conform to the minimum
standards of construction and equip-
ment specified in the grant award or in
HHS documents specified in the grant
award.

(2) There will be no preference given
to local contractors or suppliers over
non-local contractors or suppliers, ex-
cept as otherwise provided in these reg-
ulations.

(3) Construction contracts and sub-
contracts under this program are sub-
ject to the Davis-Bacon Act (40 U.S.C.
276a et seq.). For requirements that
grantees must observe for enforcing
compliance by contractors and sub-
contractors, see the section on con-
tract provisions in the procurement
standards for HHS grantees made ap-
plicable by subpart P of 45 CFR part 74.

(4) Minimum standards of construc-
tion and equipment. The plans and
specifications for the project will con-
form to the minimum standards of con-
struction and equipment specified in
the grant award or in HHS documents
specified in the grant award.

(5) The following provision must be
included in all construction contracts
let by the grantee: ‘“The Secretary of
the Department of Health and Human
Services shall have access at all rea-
sonable times to work wherever it is in
preparation or progress, and the con-
tractor shall provide proper facilities
for such access and inspection.”

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1854, Jan. 14, 1985]
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§36.111 Interest.

Tribes and Tribal organizations shall
not be held accountable for interest
earned on grant funds, pending dis-
bursement by such organization.

NOTE: This provision is excepted from ap-
plication of 45 CFR 74.47(a) by section 106(b)
of Pub. L. 93-638.

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1854, Jan. 14, 1985]

§36.112 Additional conditions.

The Secretary may with respect to
any grant award impose additional
conditions prior to or at the time of
any award when in his judgment such
conditions are necessary to assure or
protect advancement of the approved
project, the interests of public health,
or the conservation of grant funds.

§36.113 Fair and uniform provision of
services.

Services provided pursuant to a grant
under this subpart shall be provided by
the Grantee in a fair and uniform man-
ner to all participants in the project
consistent with their medical need, the
policies and regulations of the Indian
Health Service, and the Act.

§36.114 Applicability of other Depart-
ment regulations.

Several other regulations apply to
grants under this subpart. These in-
clude to the extent applicable but are
not limited to:

42 CFR part 50, subpart D, Public Health
Service grant appeals procedure

45 CFR part 16, Procedures of the Depart-
mental Grant Appeals Board

45 CFR part 74, Administration of grants

45 CFR part 75, Informal grant appeals proce-
dures

45 CFR part 84, Nondiscrimination on the
basis of handicap in programs and activi-
ties receiving or benefiting from Federal
financial assistance

45 CFR part 86, Nondiscrimination on the
basis of sex in education programs and ac-
tivities receiving or benefiting from Fed-
eral financial assistance

45 CFR part 91, Nondiscrimination on the
basis of age in HHS programs or activities
receiving Federal financial assistance
NOTE: To the extent they provide special

benefits to Indians, grants under this sub-

part are exempted from the requirements of

section 601 of the Civil Rights Act of 1964 [42

U.S.C. 200d], prohibiting discrimination on
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the basis of race, color or national origin, by
regulation at 45 CFR 80.3(d) which provides,
with respect to Indian health services, that,
“An individual shall not be deemed subjected
to discrimination by reasons of his exclusion
from the benefits of a program limited by
Federal law to individuals of a particular
race, color, or national origin different from
his.

[50 FR 1854, Jan. 14, 1985]

§36.115

(@) When the Secretary determines
that the performance of a grantee
under these regulations involves (1) the
violation of the rights or
endangerment of the health, safety, or
welfare of any persons, or (2) gross neg-
ligence or the mismanagement in the
handling or use of funds under the
grant, the Secretary will, in writing,
notify the grantee of such determina-
tion and will request that the grantee
take such corrective action, within
such period of time, as the Secretary
may prescribe.

(b) When the Secretary determines
that a grantee has not taken corrective
action (as prescribed by him under
paragraph (a) of this section) to his
satisfaction, he may, after providing
the grantee an opportunity for a hear-
ing in accordance with paragraph (c) of
this section, rescind the grant in whole
or in part and if he deems it appro-
priate, assume or resume control or op-
eration of the program, activity, or
service involved.

(c) When the Secretary has made a
determination described in paragraph
(b) of this section, he shall in writing
notify the grantee of such determina-
tion and of the grantee’s right to re-
quest a review of such determination
(and of the determination described in
paragraph (a) of this section) under the
Public Health Service Grant Appeals
Procedure (42 CFR part 50, subpart D).
Such notification by the Secretary
shall set forth the reasons for the de-
termination in sufficient detail to en-
able the grantee to respond and shall
inform the grantee of its opportunity
for review under such subpart D. If the
review held under subpart D results in
a response adverse to the grantee’s po-
sition, the grantee shall be informed of
its right to have a hearing before the
Department Grant Appeals Board, pur-
suant to 45 CFR part 16.

Rescission of grants.
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(d) Where the Secretary determines
that a grantee’s performance under a
grant awarded under this subpart poses
an immediate threat to the safety of
any person, he may immediately re-
scind the grant in whole or in part and
if he deems it appropriate, assume or
resume control or operation of the pro-
gram, activity, or service involved.
Upon such recission he will imme-
diately notify the grantee of such ac-
tion and the basis or reasons therefor;
and offer the grantee an opportunity
for a hearing to be held within 10 days
of such action. If the grantee requests
such a hearing, the Secretary will des-
ignate three officers or employees of
the Department to serve as a hearing
panel. No officer or employee from the
immediate office of the official who
made the decision to rescind the grant
under this paragraph may be des-
ignated to serve on the hearing panel.

(1) The hearing shall be commenced
within 10 days after the recission of the
grant, shall be held on the record and
shall afford the grantee the right:

(i) To notice of the issues to be con-
sidered;

(ii) To be represented by counsel;

(iii) To present witnesses on grant-
ee’s behalf; and

(iv) To cross-examine other witnesses
either orally or through written inter-
rogatories.

(2) The hearing panel shall, within 25
days after the conclusion of the hear-
ing, notify all parties in writing of its
decision.

(3) Such decision shall not be subject
to further hearing under 42 CFR part
50, subpart D or 45 CFR part 16.

(e) In any case where the Secretary
has rescinded a grant under paragraph
(b) or (d) of this section, he may de-
cline to enter into a new grant agree-
ment with the grantee until such time
as he is satisfied that the basis for the
recission has been corrected. Nothing
in this section shall be construed as
contravening the Occupational Safety
and Health Act of 1970 (84 Stat. 1590), as
amended (29 U.S.C. 651).

(f) In any case where the Secretary
has rescinded a grant for the delivery
of health services under this subpart,
the grantee shall, upon the request of
the Secretary, transfer to the Sec-

§36.118

retary all medical records compiled in
the operation of the supported project.

NOTE: This section is an exception to 45
CFR part 74, subpart M required by section
109 of Pub. L. 93-638.

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1855, Jan. 14, 1985]

§36.116 Reports.

In addition to the reporting and in-
formation requirements provided in
subpart J of 45 CFR part 74 made appli-
cable to grants under this subpart by
§36.114, each recipient of Federal finan-
cial assistance shall make such reports
and information available to the Indian
people served or represented by such
recipient as and in a manner deter-
mined by the Secretary to be adequate.

NoOTE: This section is a requirement in ad-
dition to 45 CFR part 74 and is required by
section 5(c) of Pub. L. 93-638.

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1855, Jan. 14, 1985]

§36.117 Amendment of regulations.

Before revising or amending the reg-
ulations in this subpart, the Secretary
shall take the following actions:

(a) Consult with Indian Tribes and
national and regional Indian organiza-
tions to the extent practicable about
the need for revision or amendment
and consider their views in preparing
the proposed revision or amendment.

(b) Present the proposed revision or
amendment to the Committees on Inte-
rior and Insular Affairs of the United
States Senate and House of Represent-
atives.

(c) Publish the proposed revisions or
amendments in the FEDERAL REGISTER
as proposed rulemaking to provide ade-
quate notice to receive comments
from, all interested parties.

(d) After consideration of all com-
ments received, publish the regulations
in the FEDERAL REGISTER in final form
not less than 30 days before the date
they are made effective.

§36.118 Effect on existing rights.

The regulations in this part are not
meant to and do not:

(a) Affect, modify, diminish, or oth-
erwise impair the sovereign immunity
from suit enjoyed by an Indian tribe;
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(b) Authorize, require or permit the
termination of any existing trust re-
sponsibility of the United States with
respect to the Indian people;

(c) Permit significant reduction in
services to Indian people as a result of
this subpart.

§36.119 Penalties.

Section 6 of Pub. L. 93-638, 25 U.S.C.
450(d) provides:

Whoever, being an officer, director, agent,
or employee of, or connected in any capacity
with, any recipient of a contract, sub-
contract, grant, or subgrant pursuant to this
Act or the Act of April 16, 1934 (48 Stat. 596),
as amended, embezzles, willfully misapplies,
steals, or obtains by fraud any of the money,
funds, assets, or property which are the sub-
ject of such a grant, subgrant, contract, or
subcontract, shall be fined not more than
$10,000 or imprisoned for not more than two
years, or both, but if the amount so embez-
zled, misapplied, stolen, or obtained by fraud
does not exceed $100, he shall be fined not
more than $1,000 or imprisoned not more
than one year, or both.

§36.120 Use of Indian business con-
cerns.

Grants awarded pursuant to this sub-
part will incorporate the following:

Use of Indian business concerns.

(a) As used in this clause, the term
“Indian organizations of an Indian-
owned economic enterprise’ as defined
in section 102(g) of this subpart.

(b) The grantee agrees to give pref-
erence to qualified Indian business con-
cerns in the awarding of any contracts,
subcontracts or subgrants entered into
under the grant consistent with the ef-
ficient performance of the grant. The
grantee shall comply with any pref-
erence requirements regarding Indian
business concerns established by the
tribe(s) receiving services under the
grant to the extent that such require-
ments are consistent with the purpose
and intent of this paragraph.

NOTE: This section is an exception to 45
CFR part 74, required by section 7(b) of Pub.
L. 93-638.

[40 FR 53143, Nov. 14, 1975, as amended at 50

FR 1855, Jan. 14, 1985]

§36.121 Indian preference in training
and employment.

(a) Any grant made under this sub-
part, or a contract or subgrant made
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under such a grant shall require that,
to the greatest extent feasible pref-
erences and opportunities for training
and employment in connection with
the administration of such grant, or
contract or subgrant made under such
grant, shall be given to Indians.

(b) The grantee shall include the re-
quirements of paragraph (a) of this sec-
tion in all contracts and subgrants
made under a grant awarded under this
subpart.

Subpart —Contracts Under the
Indian Self-Determination Act

AUTHORITY: Secs. 103, 107, 25 U.S.C. 450g,
450k; sec. 3, Pub. L. 83-568, 42 U.S.C. 2003.

SOURCE: 40 FR 53147, Nov. 14, 1975, unless
otherwise noted.

§36.201 Policy and applicability.

(a) Policy. (1) The Congress has recog-
nized the obligation of the United
States to respond to the strong expres-
sion of the Indian people for self-deter-
mination by assuring maximum Indian
participation in the direction of edu-
cational as well as other Federal serv-
ices to Indian communities so as to
render such services more responsive to
the needs and desires of those commu-
nities.

(2) The Congress has declared its
commitment to the maintenance of the
Federal Government’s unique and con-
tinuing relationship with the respon-
sibilities to the Indian people through
the establishment of a meaningful In-
dian self-determination policy which
will permit an orderly transition from
Federal domination of programs for
and services to Indians to effective and
meaningful participation by the Indian
people in the planning, conduct, and
administration of those programs and
services.

(3) It is the policy of the Secretary of
the Department of Health and Human
Services to facilitate the efforts of In-
dian tribes to plan, conduct, and ad-
minister programs, or portions thereof,
which the Indian Health Service is au-
thorized to administer for the benefit
of Indians.

(4) It is the policy of the Secretary to
continually encourage Indian tribes to
become increasingly knowledgeable
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about Indian Health Service programs
and the opportunities Indian tribes
have regarding them; however, it is the
policy of the Indian Health Service to
leave to Indian tribes the initiative in
making requests for contracts and to
regard self-determination as including
the decision of an Indian tribe not to
request contracts.

(5) It is the policy of the Indian
Health Service not to impose sanctions
on Indian tribes with regard to con-
tracting or not contracting; however,
the special resources made available to
facilitate the efforts of those Indian
tribes which do wish to contract should
be made known to all tribes, as should
the current realities of funding and
Federal personnel limitations.

(6) Contracting is one of several
mechanisms by which Indian tribes can
exercise their right to plan, conduct,
and administer programs or portions
thereof which the Secretary is author-
ized to administer for the benefit of In-
dians. Another mechanism afforded In-
dian tribes is the use of a grant, as pro-
vided in subpart H of this part, or other
resources, to plan the manner in which
it wishes the Indian Health Service to
operate a program or portion thereof.

(7) The regulations in this subpart
are not meant to and do not change the
eligibility criteria which individuals
must meet to be eligible for any pro-
gram currently operated by the Indian
Health Service.

(b) The regulations of this subpart
are applicable to contracts awarded
pursuant to section 103 of Pub. L. 93-
638, 25 U.S.C. 450g to carry out any or
all of the functions, authorities, and
responsibilities of the Secretary of
Health and Human Services under the
Act of August 5, 1954 (68 Stat. 674), as
amended, 42 U.S.C. 2001 et seq.

§36.202

The regulations in this subpart are
not meant to and do not:

(a) Affect, modify, diminish, or oth-
erwise impair the sovereign immunity
from suit enjoyed by an Indian tribe.

(b) Authorize, require or permit the
termination of any existing trust re-
sponsibility of the United States with
respect to the Indian people.

Effect on existing rights.

§36.204

(c) Permit significant reduction in
services to Indian people as a result of
this subpart.

(d) Nothing in these regulations shall
be construed to require a tribe to apply
for a contract or contracts with the
Secretary to carry out under the In-
dian Self-Determination Act any of the
Secretary’s functions, authorities and
responsibilities under the Act of Au-
gust 5, 1954, as amended, 42 U.S.C. 2001,
et seq. Such applications under these
regulations are voluntary.

(e) Nothing in these regulations shall
be construed to preclude the making of
contracts under any other authority of
law nor to restrict contracts with In-
dian tribes or tribal organizations to
contracts entered into under section
103 of the Act.

§36.203 Amendment of regulations.

Before revising or amending the reg-
ulations in this subpart, the Secretary
will take the following actions:

(a) Consult with Indian tribes and na-
tional and regional Indian organiza-
tions to the extent practicable about
the need for revision or amendment
and consider their views in preparing
the proposed revision or amendment.

(b) Present the proposed revision or
amendment to the Committees on Inte-
rior and Insular Affairs of the United
States Senate and House of Represent-
atives.

(c) Publish the proposed revisions or
amendments in the FEDERAL REGISTER
as proposed rulemaking to provide ade-
quate notice to receive comments from
all interested parties.

(d) After consideration of all com-
ments received, publish the regulations
in the FEDERAL REGISTER in final form
not less than 60 days before the date
they are made effective.

§36.204 Definitions.

(a) Act means Title | of the Indian
Self-Determination and Education As-
sistance Act, Pub. L. 93-638 (25 U.S.C.
450f et seq.).

(b) Secretary means the Secretary of
Health and Human Services and any
other officer or employee of the De-
partment of Health and Human Serv-
ices to whom the authority involved
has been delegated.
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(c) Director means the Director, In-
dian Health Service, Health Services
Administration, Public Health Service,
Department of Health and Human
Services (IHS) who is the official to
whom the Secretary has delegated full
responsibility and authority to imple-
ment and administer those aspects of
the Act related to the health and well-
being of the Indian people.

(d) Area Director means the official in
charge of an Indian Health Service
Area, or Program Office.

(e) Contracting Officer means the per-
son executing the contract on behalf of
the Government and any other officer
or employee who is properly designated
Contracting Officer; and the term in-
cludes, except as otherwise provided in
the contract, the authorized represent-
ative of the Contracting Officer acting
within the limits of his authority.

(f) Indian means a person who is a
member of an Indian tribe.

(g) Indian Tribe means any Indian
tribe, band, nation, rancheria, Pueblo,
colony or community, including any
Alaska Native village or regional or
village corporation as defined in or es-
tablished pursuant to the Alaska Na-
tive Claims Settlement Act (85 Stat.
688) which is recognized as eligible by
the United States Government for the
special programs and services provided
by the United States to Indians be-
cause of their status as Indians.

(h) Tribal organization means:

(1) The recognized governing body of
any Indian tribe; or

(2) Any legally established organiza-
tion of Indians which is:

(i) Controlled, sanctioned or char-
tered by such governing body or bodies;
or

(ii) Democratically elected by the
adult members of the Indian commu-
nity to be served by such organization
and which includes the maximum par-
ticipation of Indians in all phases of its
activities.

(i) An Indian Owned Economic Enter-
prise means any commercial industrial,
or business activity established or or-
ganized for the purpose of profit which
is not less than 51 percent Indian
owned.

() An Indian Self-Determination Con-
tract Proposal is the name of the docu-
ment to be utilized by Indian Tribal or-
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ganizations to forward to the Indian
Health Service, their requests to enter
into contracts for health programs or
services.

(k) Trust Resources means natural re-
sources, land, water, minerals, funds,
or property, asset, or claim, including
any intangible right or interest in any
of the foregoing, which is held by the
United States in trust for any Indian
tribe or any Indian individual or which
is held by any Indian tribe or Indian in-

dividual subject to a restriction on
alienation imposed by the United
States.

() Trust Responsibility means the re-
sponsibility assumed by the Govern-
ment, by virtue of treaties, statutes
and other means, legally associated
with the role of trustee, to recognize,
protect and preserve tribal sovereignty
and to protect, manage, develop and
approve authorized transfers of inter-
ests in trust resources held by Indian
tribes and Indian individuals to a
standard of the highest degree of fidu-
ciary responsibility.

(m) Retrocession is the voluntary re-
turn of a contracted program, or por-
tion thereof, to the Indian Health Serv-
ice pursuant to section 106(d) of the
Act.

(n) The Contract Proposal Declination
Appeals Board (CPDAB) is a body estab-
lished to review Indian Self-Determina-
tion Contract Proposals which have
been disapproved.

CONTRACT PROPOSALS, REVIEW, AND
APPEAL

§36.205

(a) Any tribal organization upon the
request of the Indian tribe to be served,
is eligible to apply for a contract with
the Secretary to carry out any or all of
the functions, authorities and respon-
sibilities of the Secretary under the
Act of August 5, 1954.

(b) All such contracts shall be based
upon Indian Self-Determination Con-
tract proposals which will be specific
and, as a minimum, include the fol-
lowing:

(1) Date submitted.

(2) Full name and address of the In-
dian tribal organization submitting the
proposal.

Eligibility and application.

116



Public Health Service, HHS

(3) Full name and tribe(s) which the
tribal organization is affiliated with.

(4) Narrative description of the func-
tions, IHS programs, or portions there-
of which the tribal organization wants
to contract for.

(5) Type of contract proposed (cost
reimbursement, fixed price, etc.).

(6) Proposed contract starting and
completion dates.

(7) Equipment and facilities needed
to carry out the contract and how the
tribal organization intends to obtain
such.

(8) Narrative indicating the tribal or-
ganization’s knowledge of the program
or function or portion thereof to be
contracted for and the relation of such
to the mission of the Indian Health
Service. Where tribal organizations
have already been involved in a con-
tract for such programs, this narrative
may be in the form of an updated
version of the scope of work under that
contract. In any case, the following
items should be described in the nar-
rative:

(i) Experience and training of per-
sonnel performing under the contract;

(ii) Familiarity with Federal Regula-
tions and procedures involved;

(iii) Experience in operating a simi-
lar or related tribal program;

(iv) Extent of subcontracting con-
templated and, where such information
is available, identification of proposed
subcontractors;

(v) Ildentification of Federal
ployee transfers contemplated;

(vi) Personnel system and key per-
sonnel;

(vii) The work plan for carrying out
the contract including the timetable
for delivery of optimum services.

(9) Evidence of community support
for or lack of opposition to the con-
tract.

(10) Information concerning training
to be given to personnel who will per-
form under the contract.

(11) Estimate of the number of Indi-
ans to be served.

(12) A budget, including separate cost
estimates for salaries and wages, equip-
ment, supplies, services, travel, sub-
contracts, other direct costs and over-
head.

(13) Justification and request for ad-
vance payments.

em-
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(14) Names and telephone numbers of
the tribal organization’s business and
technical personnel who may be con-
tacted during the evaluation and nego-
tiation process.

(15) A description of the tribal orga-
nization including:

(i) The legal and organizational rela-
tionship of the tribal organization to
the Indians in the area to be served or
effected by the contract.

(ii) A description of the participation
of Indians in all phases of the tribal or-
ganization.

(iii) Whether the tribal organization
is controlled, sanctioned or chartered
by the governing body of Indians to be
served, and, if so, evidence of such fact.

(iv) And, if elected, a description of
the election process, voting criteria,
and extent of voter participation.

(16) Evidence of adequate liability in-
surance coverage or an explanation of
why such insurance cannot or should
not be obtained. Such insurance shall
provide that prior to cancellation the
Secretary must be notified and must
further provide that each such policy
of insurance shall contain a provision
that the insurance carrier shall waive
any right it may have to raise as a de-
fense the tribe’s sovereign immunity
from suit but such waiver shall extend
only to claims the amount and nature
of which are within the coverage and
limits of the policy and shall not au-
thorize or empower such insurance car-
rier to waive or otherwise limit the
Tribe’s sovereign immunity outside or
beyond the coverage and limits of the
policy of insurance.

(17) The intended financial participa-
tion, if any, of the tribal organization
or the tribes to be served specifying the
type of contributions such as cash or
services, loans of full or part-time
staff, equipment, space, materials, or
facilities, or other contributions.

(18) Specifically include any requests
for waivers to 41 CFR chapter 1 and 3 in
accordance with 36.216.

() The Indian Self-Determination
Contract Proposal shall be executed by
a person or persons authorized to act
on behalf of the tribal organization and
shall be accompanied by evidence that
such person or persons are authorized
to bind the tribal organization.

117



§36.206

(d) The Indian Self-Determination
Contract Proposal should be addressed
to the Area Director of the appropriate
Indian Health Service Area. Such pro-
posals should be submitted, in 5 copies,
well in advance of the desired begin-
ning of support.

(e) Tribal organizations may obtain
assistance in preparing Indian Self-De-
termination contract proposals from
the IHS Area Offices. The Area Direc-
tors shall make any information avail-
able to the tribal organization which is
needed in the preparation of its pro-
posal except as may be exempt from
disclosure by the Freedom of Informa-
tion Act, 5 U.S.C. 552(b) and the De-
partment of Health and Human Serv-
ices regulations thereunder, 45 CFR,
part 5.

§36.206 Tribal clearances—initial con-
tracts.

(a) Before the IHS may enter into a
contract with a tribal organization, it
must be requested to do so by the tribe.
The tribe’s request shall be in the form
of a resolution by the tribal governing
body. If the tribal organization is ap-
plying for a contract to perform serv-
ices benefiting more than one tribe, an
authorizing resolution from each tribal
governing body must be obtained be-
fore submitting the application to IHS
for approval. A tribal governing body
may pass a single resolution author-
izing a tribal organization to apply for,
negotiate, and execute more than one
contract if the resolution specifies for
each contract the same information re-
quired in paragraphs (b) and (c) of this
section.

(b) The resolution of the tribal gov-
erning body shall authorize the appli-
cant tribal organization to apply for,
negotiate and contract with the IHS
subject to the specific terms, condi-
tions and limitations of the resolution
and applicable tribal laws, codes, and
regulations and custom. The resolution
shall include the date the resolution
was approved, and signature of the per-
son authorized to certify the accuracy
of the information contained in the
resolution.

(c) The tribal governing body’s re-
quest (resolution) should include the
following:
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(1) When the tribal organization is
the tribal governing body:

(i) A brief statement of the contract
scope.

(ii) The tribal official authorized to
negotiate the contract and any amend-
ments thereto.

(iii) The tribal official authorized to
execute the contract and any amend-
ments thereof.

(iv) The expiration date of the au-
thorities granted by the resolution.

(v) The extent and procedure, if any,
for review of the contract and any
amendments thereto by the tribal gov-
erning body before execution.

(vi) The proposed date for contract
commencement.

(vii) The proposed term of the con-
tract.

(2) When the tribal organization is
other than the tribal governing body:

(i) The name of the tribal organiza-
tion.

(ii) A brief statement of the contract
scope.

(iii) The extent and procedure, if any,
for review by the tribal governing body
of the contract and any amendments
thereto prior to execution by the tribal
organization.

(iv) The tribal office or official to
which the IHS should send copies of
contract documents and correspond-
ence.

(v) The proposed term of the con-
tract.

(vi) The proposed date for contract
commencement.

(vii) Any limitations on authorities
granted the tribal organization.

(d) Any procedures specified in this
section concerning the manner in
which a tribal governing body passes a
tribal resolution shall apply except
where inconsistent with tribal con-
stitution, law, code, ordinance, or cus-
tom. In such cases, the tribal law or
procedures shall be cited in the resolu-
tion and shall take precedence.

§386.207 Tribal
contracts.

clearances—renewal

The Secretary may renew a contract
for the same function(s) or programs as
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the original contract at the written re-
quest of the tribal organization des-
ignated in the tribal resolution. Re-
quests for contract renewals shall be
made as follows:

(a) If the original contract provided
services to only one Indian tribe, writ-
ten applications for renewal shall be
sent by the tribal organization to the
Area Office as follows:

(1) Directly, when the tribal organi-
zation involved is the governing body
of the tribe.

(2) Through the governing body of
the tribe for review when the tribal or-
ganization is not the governing body of
the tribe. Submission shall be made to
the governing body at least 75 calendar
days before the original contract ex-
pires. The tribal organization shall
promptly notify the IHS Area Office in
writing of the date the tribal governing
body received the application. If, with-
in 45 calendar days after receiving the
application, the tribal governing body
does not provide the IHS Area Director
with a formal resolution objecting to
the application for renewal, the ab-
sence of receipt of such a resolution
shall constitute the tribe’s request for
renewal of the contract.

(b) If the original contract provided
services to more than one Indian tribe,
the tribal organization must give a
copy of the written application for re-
newal to each tribal governing body at
least 75 calendar days before the origi-
nal contract expires. The tribal organi-
zation shall promptly notify the IHS
Area Office where the application is to
be submitted in writing, of the date the
tribal governing bodies received copies
of the application. If, within 45 cal-
endar days after receiving copies of the
application none of the tribal gov-
erning bodies provide the appropriate
IHS Area Office with a formal resolu-
tion objecting to the application for re-
newal, the absence of receipt of such
resolutions shall constitute the tribes’
request for renewal of the contract. If
one or more of the tribal governing
bodies involved object to the renewal,
the contract will not be made until all
the tribal governing bodies have ap-
proved the request or the matter is
otherwise resolved.

§36.208

§36.208 Evaluation criteria.

(a) Indian Self-Determination Con-
tract Proposals will be evaluated to de-
termine:

(1) If the service to be rendered to In-
dian people by the proposed contract
will be satisfactory;

(2) If the proposed contract will as-
sure that trust resources are protected;
and

(3) If the proposed contract will en-
sure proper completion and mainte-
nance of the project or function in-
volved. Failure to meet any of the
above, may be cause for declination of
the Indian Self-Determination Con-
tract Proposal. However, the burden of
proof to show cause for declination lies
with the approving official.

(b) To determine if an Indian Self-De-
termination Contract Proposal meets
the above criteria, the Area Director
and his staff will consider whether the
tribal organization would be deficient
in performance under the contract with
respect to the factors listed in this
paragraph.

(1) Equipment, buildings and facilities.
No higher standards with regard to
buildings, facilities, or equipment shall
be applied to tribal organizations than
have previously been applied to IHS.
The Indian Health Service shall make
available the use of all equipment
which has been allocated to the oper-
ation of the program by the IHS in the
past, unless the IHS determines that
the provision of such equipment will
seriously interfere with the IHS’s abil-
ity to provide services to Indian people
in noncontracted programs. Where
equipment is shared by the programs
to be contracted and other non-con-
tracted programs, equipment-sharing
or other suitable arrangements will be
reflected in the contract.

(2) Bookkeeping and accounting proce-
dures. It must be clearly established by
the Indian Health Service that the
tribal organization which will under-
take the contract does have an ade-
quate accounting and bookkeeping sys-
tem. IHS may assist the contractor in
establishing an acceptable book-
keeping and accounting system.

(3) Substantive knowledge of the pro-
gram to be contracted. The tribal organi-
zation shall be presumed to have sub-
stantive knowledge of the program to
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be contracted if it meets one or more of
the following conditions:

(i) The tribal organization has suc-
cessfully managed a similar program
before through grant or contract for
which standards have been established.

(ii) The members of the tribal organi-
zation have been consumers of such
services in the past and have developed
an understanding of the program suffi-
cient to enable the tribal organization
to effectively carry out the contract
operation.

(iii) The tribal organization has made
arrangements to obtain and to develop
its knowledge of the program.

(4) Community support. Before the IHS
can enter into a contract there must be
a request made in accordance with
§36.206. The tribal governing body’s
resolution under §36.206 shall be pre-
sumed to demonstrate that there is
community support for the proposed
contract. Any assertion of a lack of
community support by persons to be
served under the contract, is subject to
exhaustion of tribal remedies by those
making such assertions.

(5) Adequacy of trained personnel. The
adequacy of trained personnel avail-
able to the tribal organization to carry
out the proposed contract will be pre-
sumed if any of the following condi-
tions exists:

(i) If the tribal organization has a
personnel system that prescribes min-
imum occupational qualification
standards, which shall be not less than
minimum Civil Service standards
where applicable and procedures for the
selection of personnel on the basis of
such qualifications, and the personnel
to be used under the proposed contract
are to be employed under the personnel
system.

(ii) If there is no tribal personnel sys-
tem, it will be assumed that the per-
sonnel to be employed under the pro-
posed contract are adequately trained
if the tribal organization has estab-
lished position descriptions for key
personnel to be employed under the
contract and will establish within a
reasonable time a personnel system
similar to the one described in para-
graph (c)(5)(i) of this section.

(6) Other necessary components of con-
tract performance. (i) The contractor’s
proposal must demonstrate the capac-
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ity to meet minimum health program
and professional standards established
by IHS for each major health service
activity of the IHS. The Director will
establish and make available to any
prospective contractor the minimum
standards for each major health service
activity of the Indian Health Service.
In evaluating the contractor’s pro-
posal, the IHS will take into account
the prevailing health program and pro-
fessional standards of IHS for the
health service activity in the location
concerned.

(if) The contractor’s proposal will be
evaluated to determine the contrac-
tor’s ability to meet the Uniform Ad-
ministrative Standards published as a
Notice of Proposed Rulemaking in Feb-
ruary 10, 1975, 40 FR 6304.

(iii) The ability of the contractor to
carry out the contract in accordance
with IHS policy, the applicable regula-
tions of this part, and the Act.

(iv) No other components shall be
prescribed as a basis for declination un-
less such components are added to the
regulations in this subpart by revision
or amendment of regulations.

(7) IHS officials may not decline to
enter into a contract with a tribal or-
ganization because of any objection
that would be overcome through the
contract.

§36.209 Government property.

(a) In carrying out a contract made
under this part, the Director will wher-
ever possible, permit a tribal con-
tractor to use buildings, facilities, and
related equipment and other personal
property owned by the IHS within his
jurisdiction. Arrangements on the use
of IHS property shall be provided for in
the contract or other agreement as ap-
propriate. In determining whether real
or personal property can be provided,
he shall determine whether the IHS
can provide comparable services for
any of the uncontracted part of the
program.

(b) Requests for the use of IHS prop-
erty which arise after signing of the
contract shall be submitted to the rel-
evant IHS official by the tribal organi-
zation. Such requests should be grant-
ed unless such a use would seriously
interfere with the administration of ex-
isting IHS programs. The property
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must conform to the minimum stand-
ards established pursuant to the Occu-
pational Safety and Health Act of 1970
(29 U.S.C. 651).

§36.210 Submitting
posals.

(a) When services under the proposed
contract will be provided to one or
more tribes within the jurisdiction of a
single Area Office, the completed con-
tract proposal with documentation of
the tribal request(s) and approvals of
each such tribe effected shall be deliv-
ered or mailed to the Area Director of
that Area Office.

(b) When services will be provided to
tribes within the jurisdiction of more
than one IHS Area Office, a copy of
such proposals and documentation
shall be forwarded to each of the Area
Offices affected.

contract pro-

§36.211 Contract proposal approval of-
ficials.

The Director or his delegate is au-
thorized to approve proposals for con-
tract under this subpart.

§36.212

Upon receiving a contract applica-
tion, Indian Health Service will:

(a) Notify the tribal organization in
writing that the proposal has been re-
ceived. This notice will be made within
five (5) calendar days after receipt of
the proposal.

(b) Review the proposal for complete-
ness and promptly request additional
information from the tribal organiza-
tion or from the requesting tribe which
will be needed to reach a decision.

(c) Notify Area Office subordinate ac-
tiv